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This compilation is the basis for the work of a single 
term. The aim of the instruction is not to cram the 
students with the greatest possible number of facts about 
American historj , but to show first how to obtain facts, 
and second how to use them. 

The mere readers of histories often, if not always, 
imagine that history is deposited somewhere in the form 
of tableau, antithesis or period, so that, if his patience 
would endure, any day laborer might quarry himself the 
reputation of a Carlyle, or a Macaulay, or a Gibbon. It 
is hoped that the students who take this course will con- 
clude, from experience with a few historical deposits, that 
history rewards only the laborer who is at once miner 
and seer. 

New England students of the present generation, with 
rare exceptions, bring to the study of American history 
the almost impregnable prejudice that our Nationality 
was related to our Independence as was Athene to Zeus. 
The more obvious and immediate object of this course is 
to show that the one myth is as fabulous as the other. 

To possible inquiries why so many or so few documents 
have been included in the outline, the answer is, those 
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and those only are included which classes have been able: 
to examine cursorily in the allotted time. 

The method adopted, viz : topical study, accounts for 
the fragmentar}' character of the outline. 

A. W. S. 

CoLHV UXIVEKSITV. 

Februar}', 1888. 
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The Growth of American Nationality. 



I^ART I. THR COLOiNIAT. 1^P2R10D 



IXTROnrCTION. 

FrVDAMKNTAL PKIXCHM.KS OF AMKRICAX niSTOUV. 

(Dr. A. li. Hart). 

1. ^^o iiation has a lii.storv (tiscoHHected from that of the rest of the 

» 

world : the United States is closely related, in jmint of time with pre- 
vious ages ; in 2)oii:t of S2)aee with other civilized countries. 

2. Institutions are a (/rotctli, and not a creation : the Constitution of 
the United States itself is constantly chansfinir with the chanires of 
public opinion. 

.3. Our institutions are Teutonh in origin ; they have come to us 
throuorh English institutions. 

4. The growth of our institutions has been from local to ceiitral : the 
general government can, therefore, be understood only in the light of 
the earlv history of the countrv- 

o. The principle of union is of slow growth in America; the Constitu- 
tion was formed from necessity not from preference. 

.6. Under a federal foi^m of government there must inevitably be a 
perpetual contest of authority between the states and the general gov- 
ernment : hence the two opposing doctrines of States '-rights and 
Nationalitv. 

7. National political parties naturally appeal to the y6*(/^r«/ principle 
when they are in power, and to the local principle when they are out of 
power. 

8. When parties become distinctly sectional, a trial of strength be- 
tween a part of the States and the general government must come sooner 
or later. 
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Even before En<(laii<l had l)e<run her arbitnirv course with the 
colonies, they had felt the need of a political bond. They were individ- 
ually weak, and exposed to inroads by the Indians. In 1C43, part of 
the New England colonies — Massachusetts, Connecticut, Plymouth and 
New Haven — formed the Xew hhtyhuid Confederation which lasted for 
forty years. To it were delegated certain few powers and privileges 
for the general welfare and prote(!tion. It accomplished some good by 
bringing the colonies in it into closer relationship, and securing to them 
better j)rotection than they would have enjoyed without it. But it was, 
after all, onlv a Confederation. 

The sentiment in favor of a general union of the colonies grew stronger 
as it became evident that England would not d€\sist from her arbitrary 
course. In 17r>4 (i conrenfion tras held at Albany^ and Franklin sub- 
mitted a plan of union which ])rovide(l for a Confederation with an 
elective head. It was then felt that the union would be wise and 
beneficial, but not absolutely nec(\ssarv. Franklin's plan was therefore 
rejected, after it had been considered at length. It did not please the 
mother country, and each colony was so anxious to preserve its individ- 
ualitv that it was unwillinor to make concessions to the other. The 
pressure of circumstances which calle<l them together, was not strong 
enouo'h to unite them into a sint^le bodv. 

, In MiV) a conrenfion of deleyates from nine colonies met and asserted j. 
in a bill of ri(//tts, the crclnsire right of the colonies to tax themselves. 

At last the colonies resolved upon more vigorous action, and in 1774 
chose the first '' Confinenfal (hnr/ress/' with a view to a calm and full 
consideration of their rights and duties. It met September .5th, a^d sat 
until October 2()th, and decided on three measures, viz : (1) a aon-^ 
exj)ortation agreement : (2) an address to the people of Great Britain, 
and a memorial to the inhabitants of British America ; and (3) a loyal 
address to the Kinij. 

It is clear that this body did not have the character of a government. 
It could ojdy formulate the supposed opinions of the bodies represented 
by the members. In its declaration of rights it appealed to the laws of 
nature, and the principles of the British Constitution, thus combining 
the speculative and historical grounds of Americirn liberty. 



CHAPTER III. 



TFIK POLITICAL CKISIS IN TIIK COLONIK:^. 



The action of the first Continental Congress obtained no concessions 
from England. On the (contrary, the British Government pushed its 
arbitrary measures with more vigor than ever. The acts of the Royal 



<jroveriior in Massachusetts had forced the coh)insts to drop the forms of 
Charter Government and to proceed on their own responsibility. 

Some of the more important events of tlie next year were tlie fol- 
lowing : — 

Apr. 1!), (177o) Battles of Concord and I^exington. 

May 10, " Ethan Allen and his "(ireen Mountain Boys'* capture 

Ticondero<^a, the key to the route from the Canadas to 
the lower 2)r()vinces. Crown Point taken later. 

-rTune IT), *• Washington elected Commander-in-Chief. 

June 17, »' Battle of Bunker Hill. 

July ;^, '* Washington takes command of the army. 

Sep. — Dec. '* Ex})edition of Arnold, via Kennebec, to (Quebec. 

Late iu the year 1775 King (xeorge hired troops from German princes, and 
shipped them to America. The petty despots of the continent had, at this 
time, power to sell the lives and services of their subjects wherever they could 
find a market for them. To reconcile the unwilling conscripts to their ex- 
portation, promises of plunder were freely held out to them. These thousands 
•of German troops were called Hessians from the state ( Hesse -Cassel) which 
-supplied the greater number. Lord Chatham, representing a minority, de- 
nounced the employment of these mercenaries as a measure which ought to 
irritate the colonists to "incurable resentment." 

Meanwhile* the second Contuientrd Coiif/ress had convened (^lay 10, 
1 77o.) Some of the delegates were chosen by the popular branch of 
the colonial legislatures, but the majority had been elected by conven- 
tions of the people. 

**The credentials of the delegates, while they confernnl authority to 
^dopt measures to recover and establish American rights, still ex})ressed, 
in manv instancies, a desire for the restoration of harmonv between 
Oreat Bi'itain and her colonies. In some cases, however, this desire was 
not expressed, but a naktMl authority was granted to consent and agree 
to all such measures as the Conjn'ess should deem necessarv and effectual 
to obtjiin a redress of American grievances." (Curtis, I. 29.) 

The circumstan(?es under which this second Con<jr(?ss met, caused it 
to assume the powei* of a prorisi'oiKf I or recabitionary governments and 
made it the orjjan of common resistance to the mother countrv. 

The leadin": governmental acts to this Congress were : — 

A. The assumption of general control of military oi)erations. 

B. The creation of a continental or national army. 

C. The a2)pointment of a commander-in-chief and other officers. 

D. The creation of a continental currencv. 

E. The authorizing of reprisals by public and ])rivate armed vessels. 

F. The establishment of a ij:eneral Treasurv and Post Otlice. 

But all these acts were of relatively minor importance. For many 
months the minds of tlu^ colonists had been drawn to the thought of a 
separation from Great Britain. Up to the year 177G, America, know- 
ing the fearful struggle it would involve, and moved by a sentiment of 
attachment to the mother countrv, had hesitated to take this momentous 
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s{v\K But now, tli(* Kn<;Hsli Parlitiment had dt'iiounoed the colonists as 
rebels, and had sent out ai inies to crush them. The last strong tie of 
synij)athy was severed, and on the 7th of June, 177(>, Richard Henry 
Lee, of Vir<i:inia, offered in Con<;ress the following resolution : — 

"That these united colonies are, and of right ought to be, free and inde- 
pendent states; that they are absolved from all allegiance to the British 
Crown; and that all political connection between them and the state of Great 
Britain, is, and ought to be, totally dissolved." 

This resolution was debattMl till duly 2nd, when it was passed. 
Meanwhile a coniniittee. of which Thomas defferson was chairman, had 
been instructed to prepare a di'aft of a declaration of independence. 
The document submitted by that committee was accepted, with slight 
alterations, sii^ned, and "iven to the world dulv 4th. 
(vid Curtis: History of the Constitution of the V. S. vol. 1. p. 81 sq.) 
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When, in the course of human events, it becomes necessarv for one 
l)eople to dissolve the })olitical bands which have comiected them with 
another, and to assume, among the powers of the earth, the separate and 
ecjual station to which the laws of nature and of nature's (io<l entitle 
them, a decent res])ect to the ojnnions of mankind re(piires that they 
should declare the causes which impel them to the separation. 

We hold these trutlis to be self-evident : — That all men are created 
ecjual; that they are endowed by their Creator with certain inalienable 
rights ; that among these are life, liberty, and the jmrsuit of hap|)iness. 
That, to secure these rights, governments are instituted among men, de- 
riving their just powers fi-om the consent of the governed ; that, when- 
ever auv form of <mvei-nment becomes destructive of these ends, it is 
the right of the people to alter or to abolish it, and to institute a new 
government, laying its foundation on such principles, and organizing it& 
powers in such form, as to them shall seem most likely to effect their 
safety and happiness. Prudence, indeed, will dictate, that government 
long established should not be changed for light and transient causes ; 
and accordingly all experience hath shown that mankind are more dis-^ 
posed to suffer while evils are suff'erable. than to right themselves by 
abolishinii^ the forms to which thev are accustomed. But when a lon<r 
train of abuses and usur2)ations, pursuing invariably the same object, 
evinces a design to reduce them under absolute des])otism, it is then* 
right, it is their duty, to throw off such government, and to provide new 
guards for their future security. Such has been the patient sufferance 



of these Colonies ; and sucli is now tlie necessity whieh constrains them 
to alter their former systems of government. Tlie liistory of the present 
King of Great Britain is a history of repeated injnries and usurpations, 
all having in direct object tlie estahlishment of an absolute tyranny over 
these States. To prove this, let facts be submitted to a candid world. 

He has refused his assent to laws the most wliolesome and necessary 
for the public good. 

He has forbidden his governors to pass laws of immediate and press- 
ing importance, unless su82)ended in their o[)eration till his assent should 
be obtained ; and when so sus])ended, he has utterly neglected to attend 
to them. 

He has refused to pass otiier laws for the accommodation of large 
<listricts of peo2)Ie, unless those i)e()[)le would relinquish the right of 
representation in the legislature, — a right inestimable to them and for- 
midable to tvrants onlv. 

He has called together legislative bodies at [daces unusual, uncom- 
fortable, and distant from the dejmsitory of their public records, for the 
sole j)urpose of fatiguing them into (compliance witli his measures. 

He has dissolved representative houses repeatedly, for opposing, with 
manly firmnej-s, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others 
to be elected ; whereby the legislative powers, in(»apable of annihilation, 
have returned to the peo])le at large, for their exercise, the State remain- 
ing, in the mean time, exposed to all the dangers of invasion from with- 
out, and convulsions withhi. 

He has endeavored to ])revent the jH)j)ulation of these States ; for 
that purpose, obstructing the laws for naturalization of foreigners, 
refusing to pass othei's to encourage theii* migration hither, and raising 
the conditions of new appropriations of lands. 

He has obstructed the administration of justice, by refusing his assent 
to laws for establishing judiciary powers. 

He has made judges dej)endent on his will alone for the tenure of 
their offices, and the amount and j)ayment of their salaries. 

He has erected a multitude of new oHices, and sent hither swarms of 
officers, to harass our people, and eat out their substance. 

He has ke})t among us, in times of peace, standing armies, without th(* 
consent of our legislatures. 

He has affected to render the military independent of, and superior to, 
the civil power. 

He has combined with others to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws ; giving his assent to 
their acts of i)retended legislation, — 

For quartering large bodies of armed troops among us : 
For protecting them, by a mock trial, from punishment for any 
murders which they should commit on the inhabitants of these States : 
For cutting off our trade with all })arts of the world : 
For imposing taxes on us without our consent : 



V^' depriving us, in many cases, of the benefits of trial by jury : 

For transjwrting us beyond seas to be tried for i)retende<l offences: 

For abolisliin*^ the free system of English laws in a neighboring 
province, establishing therein an arbitrary government, and enlarging 
its l)Oundaries, so as to render it at once an example and fit instrument 
for introducing the same absolute rule into these Colonies : 

For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the powers of imr governments : 

For suspending our own legislatures, and declaring themselves invested 
with ])ower to legislate for us in all cases whatsoever. 

lie has abdicatcMl government h(M*e. by declaring us out of his protec- 
tion, and waging war against us. 

He has j)lundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 

lie is, at this time, transporting large armies of foreign mercenaries , 
to complete the works of death, desolation, and tyranny, already begun 
with circumstances of cruelty and perfidy scarcely paralleled in the most 
barbarous aijes, and totallv unworthy the head of a civilized nation. 

lie has constrained our fellow-citizens, taken captive on the high seas, 
to bear arms atj^ainst their countrv. to become the executioners of their 
friends and brethren, or to fall themselve»s bv their hands. 

He has excited domestic insurrections amongst us, and has endeavore<l 
to bring on the inhabitants of our frontiers the merciless Indian savages, 
whose known rule of warfare is an undistinmiished destiniction of all 
.ages, sexes, and conditions. 

In every stage of thes(» oppn»ssions we have petitioiuMl for redress in 
the most humble terms; our repeated petitions have been answered only 
by rej)eated injury. A ])rince, whose <*hanicter is thus marked by every 
act wliich may define a tyrant, is unfit to be the ruler of a free people. 

Nor have we been wantinix in attention to our British brethren. We 
have warned them, from time to time, of attempts by tln^ir legislature to 
43xtend an unwarrantable jurisdiction over us. We have reminded them 
of the circumstances of our emiii^ration and settlement hen^. AVe have 
appealed to their native justice and magnanimity ; and we have conjurefl 
them, by the ties of our conmion kindred, to disavow these usurpations, 
which would inevitably interrupt our connections and correspondance. 
They, too, have been deaf to the voice of justice and of consanguiuity. 
We nuist, therefore, accpiiesce in the necessity which denounces our sep- 
aration, and hold them, as we hold the rest of mankind, enemies in war, 
in peace friends. 

We, therefore, the Representatives of the United States of America, 
in (leneral Congress assembled, appealing to the Supreme Judge of the 
world for the rectitude of our intentions, do, in the name and bv the 
authority of the good j)eople of these Colonies, solenndy publish and de- 
clare. That these United Colonies are, and of right ought to be, free and 
independent Stat(^^ ; that they are absolved from all allegiance to the 
British crown, and that all political connection between them and the 
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state of Great Hritaiu is, and oii^ht to be, totally dissolved ; and that, as 
free and independent States, they have full power to levy war, conclude 
j)eace, contract alliances, estahlisli commerce, and to do all other acts and 
things which independent States may of right do. .Vnd, for the su})port 
of this declaration, with a firm reliance on the protection of Divine Prov- 
idence, we mutually pledge to each other our lives, our fortunes, and our 
sacred honor. 



CHAPTER V. 

TIIK POLITICAL SITI'ATION AFTEK TIIK DKCLAl? ATIOX OF INDKrFND- 

KNCF. 

The issues of the ])eriod can nowhere be so conveniently reviewed as 
ill the instrument itself. Mr. Pickerinj; said, and John Adams ad- 
mitted, that ^^fhere is not an Idea in if hnf what had been harknetjed iu 
Oongress for two years hefore.'^ 

(vid. Declaration of Independence.) 

Not only as a statement of historical fact, but as a commentary upon 
subsequent controversy, it is necessary to define with care the political 
situation following the adoption of the above. The truth ap])ears to 
be : — • 

The Declaration of Independence was a revolutionary act, 2)artici- 
pated in by all the colonies either through competent delegates, or by 
subsequent popular ratification. This act severed all the bonds which 
had bound the colonies to England. Revolution, in itself, is only de- 
structive. Until evolution has substituted new institutions for old ones, 
the relations which the abrogated system controlled are lawless. The 
laws governing the colony of Virginia, for example, up to 1770, had 
been made either by the King or Parliament of England or by the 
colonial government of Virginia. No person in any, other American 
<'olony had any share, directlv or indirectlv, in leo'islatin<j for Virsfinia 
any more than if he had been a British subject in Australia or India. 
The people of Massachusetts or any other of the twelve colonies could 
not acquire a share in the government of Virginia until the peoi^le of 
Virginia voluntarily and exjdicitly resigned themselves to such new 
orovernment. No such transfer oi alleoriance occurred. 

It would seem to be easy, therefore, to answer the question which 
afterwards arose : viz : '*What are the reciprocal relations of the Colo- 
nies ?" The political relations existing in the Colonies after the Decla- 
ration were simply those which had existed before that a(!t, minus those 
which the Declaration sundered. In other words there remained no 
inter-colonial bonds of a legal or political nature. The people in revolt 
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possessed no ori^uiiic law. In each colony, that alone was law which 
|KMH>le tcrnuMl their '^charter liberties/* /. p. the principles and details o^ 
law i^uaranteed in their charters, to the peoi)le of each separate colony, 
and enacted in i)nrsnance thereof hy their several Legislatures. 

( For clear recognition of this fact. cf. Supreme Court Report, Ware 
vs. Ilvlton. III. Dallas, \\)\). ('. J. Marshall, in Gibbon vs. Ogden. 
(Feb.* 1824) \) Wheaton, 1.240. Senator (Jeo. F. Edmunds, in N. A. 
Rev. Oct. 18«1, -The State and the Nation.") 

In wlnit sens(» then can it be said that the Declaration of Independ- 
ence wa> the act of a *'//// /V^W />foy>/e ? " ]Manifestly tiot in the sense 
thfit fJu'ii iccrf an urijanized hodj/ po/ifir. All the literature of the 
jjeriod proves that the //nesfiffn of f/te permanent relations oi the colonies 
tit each (tther was not yet a clear, distinct and prominent issue, and that 
no doctrine con<*erninji; it had then divided the people into i)arties. But 
the same literature shows that, so far as the people had legislated on the 
n)atter at all. their legal enactments presupposed tlie political independ- 
ence of each colon v, and allei^iance of individuals was held to be due 
onlv to the colonv — en' "State," as each now beiifan to term itself. 

For instance, Article XIV. of the Virfjiiiia "Bill of Rights" (June 12th, 
ITT^K) is as follows: — "That the people have a right to uniform govern- 
ui»nit; and tlierefore, that no <jncerum''nt separated fr(nn, or independent of the 
goveniin:nt of Virginld onyht to he erected or established within the limits thereof.^^ 

The unity of the colonies then was a unity of sympathy as touching 
one tiling, and not of oryanization. In race and language the colonists 
were substantially one people; their economic interests counselled union; 
ge()gi'aj)hii*al position pointed to union as natural ; in fundamental relig- 
ions and political ideas the ])eople were in essential agreement ; in short, 
all the necessary elements of nationality wen^ present except the legal 
element. Hesides all this, external force, formidable to all alike, threat- 
ened to annihilate the liberties of each colonv in turn, if all were not 
united in common resistance. The good sense of tln^ people accordingly 
united them against the immediate danger from Great Britain, but none 
of the colonies cfjuceded that their independent sovereignty was at all 
compromised by this voluntary union. ITndoubtedly the people ought to 
have recognized the abundant reasons for adopting a national organiza- 
tion, but thev did not do so, and the fact remained that so far as inter- 
state law and jurisdiction were concerned, the different connnonwealthft 
were as indej)endent of each other as arc^ Ireland and the Transvaal 
to-dav. 

« 

The I'nited States were "a collection of thirteen feeble republics oyx 
the eastern coast of North America, inflicting u])on each other the mani- 
fold injuries of rival and hostile legislation.'' (Curtis.) 

State [)ride, interest and influence began to be felt j)laiidy and power- 
full v in ueneral councils. Local feeliuiis threatened to become infiuen- 
tial eu()u<j:h to undo the work of the revolutionarv heroes, bv leavin«j 
the country divided among thirteen individually powerless governments. 
The people soon ivalized that no hue existed to c(nnpel them to go he- 
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voiid staU* lines in the recoi^nition of authority. Each colony mi"[ht 
have made the attempt to maintain itself as an imlependent soverei<;nty. 
Large nnmbers of politicians in nearly cycry one of the states, were 
more or less disjiosed to hazard the experiment. It was only after tlie 
states had snffered the hnmiliations and disasters of anarchy that they 
realized the imj)Ossibility of goyernment hy a powerless committee. 
The perception of. this trnth marks tln^ end of the first j>eriod in our 
constitntional growth. The peoj)le of the seyeral colonies recognized 
the need of a more practicable plan of co-operation. 



r^^5s.RX II. l^KRIOrj OK T"HE COMKKDERA- 

XIOK. 

(Based on Curtis* History of the (Constitution.) 
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DiviHion I— From 1781 to IVat-e with Great Britain, 178;j. 



CIIAPTE R J. 
TIIK P'OrOIATIOX AND CHAKACTKK UK TIIK COM- KDKKATION. 

With a yiew to the organization of an eiiicient system, the colonies 
entered into a compact with each other for offensiye and defensiye pur- 
poses. 

ARTICLES OF CONFEDERATION AND PERPETirAL 

TNioN bp:tween the states. 

To ALL TO WHOM TIIKSE J^KKSKNTS SHALL COMi:, WK THK UnDEU- 

sktXED Delegated of the States affixed to our xames, send 
GuEETixo : — Whereas, the Delegates of the United States of America 
ill Congress asst^mbled, did on the loth day of Noyember, in the year 
of our Lord 1777, and in the Second Year of the Indej^endence of 
America, agree to (pertain Articles of Confederation and perpetual Tnion 
between the States of New Hami)shire, ^lassachusetts-bay, Rhode Island 
and Providence Plantations, Connecticut, New York, New Jersey, 
Peniisyhania, Delaware, Maryland, Virginia, North Carolina, South 
C'arolhia, and Georgia, in the words following, yiz. : — 



( 



12 

Art idea <tf ( 'oufederatioii and Per pet md l^ftiou hetiveen the States of 
Xeic Nfttfips/iire, Mass((vhnsettS'bay^ Rhode Island and Providence 
Plantations, Connertirnt, New York\ New Jersey^ Pennsylvania, 
Delaware, Maryland, Vin/inia^ North Carolina, Sonth Caroliua^and 
(ieoryia, 

AuTiCLE I. — The stvle of this Coiifederucv shall be, "The United 
States of Americii.*' 

AirnCLK II. — Kaeh State retains its sovereignty, freedom, and inde- 
pendence, and every power, jurisdiction, and right, which is not by this 
Confederation expressly delegated to the United States in Congress 
assembled. 

Akticlk III. — The said States hereby severally enter into a firm 
lea.gue of friendshij) with each other, for their connnon defence, the 
security of their liberties, and their mutual and general welfare, binding 
themselves to assist each other against all force offered to, or attacks 
made upon them, or any of them, on account of religion,, sovereignty, 
trade, or any other pretenst* whatever. 

AnTK'LK IV. — The better to secure and perpetuate mutual friendship 
and intercourse among the peoj)le of the different States in this I'nion, 
the free inhabitants of each of these States, paupers, vagabonds, and 
fugitives from justice excepted, shall be entitled to all privileges and 
innnunities of free citizens in the seyeral States ; and the people of each 
State shall have free inorress and reijress to and from any other State, 
and shall enjoy therein all the i)rivileges of trade and commerce, subject 
to the same duties, im})Ositions, and restrictions as the inhabitants thereof 
resj)ectively ; provided that such restrictions shall not extend so far as 
to prevent the removal of property im[)orted into any State to any other 
State of which the owner is an inhabitant ; provided also, that no impo- 
sition, duties, or restriction shall be laid by any State (m the property 
of the United States or either of them. If any person guilty of, or 
<'har«fed with, treason, felony, or other \\vA\ misdemeanor in any State 
shall flee from justices and be found in any of the I'nite<] States, he shall, 
upon demand of tlie governor or executive power of the State from which 
he fled, be delivered up and removed to the State having jurisdiction of 
his offence. Full faith and credit shall be iriven in each of these States 
to the records, acts, and judi(!ial proceedings of the courts and magis- 
trates of every other State;. 

Aktklk V. — For the more convenient manai^ement of the «jeneral 
interests of the United States, delegates shall be annually appointed in 
such manner as the Lei^islature of each State shall direct, to meet in 
Congress on the first Monday in November, in every year, with a power 
reserved to each State to recall its delcii^ates, or any of them, at anv 
time within the year, and to send others in their stead for the remainder 
of the year. No State shall be re])resente<l in Congress by less tban 
two, nor by more than seven members; and no person shall l)e capable 
of beiuix ii delegate for more than three years in any term of six years : 
nor shall any ])erson, beinor a deleoate, be capable of holdiuii^ any offi<*e 
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under the United States for which he, or another for his henefit, receives 
any salary, fees, or emolument of any kind. Each State shall maintain 
its/own delegates in any meeting of the States and while tliey act as 
members of the Committee of the States. In determining questions in 
the United States in Congress assembled, each State shall have one vote. 
Freedom of speech and debate hi Congress shall not Im^ impeached or 
questioned in any court or place out of Congress ; and the members of 
Congress shall be protected in their pei'sons from arrests and imprison- 
ment during the time of their going to and from, and attendance on. 
Congress, except for treason, felony, or breach of the i)eace. 

Akticlk V"I. — No State, without the consent of the United States, 
in Congress assembled, shall send any embiissy to, or receive any embassy 
from, or enter into anv conference, a<;reement, alliance, or treatv with 
any king, prince, or state; nor shall any i)erson holding any office of 
profit or trust under the United States or any of them, accept of any 
present, emolument, office, or title of any kind whatever from any king, 
prince, or foreign state ; nor shall the United States, in Congress assem^ 
bled, or any of them, grant any title of nobility. 

No two or more States shall enter into anv treatv, confederation, or 
alliance whatever between them, w ithout the consent of the United States 
in Congress assembled, specifying accurately the purposes for which the 
ssime is to be entered into, and how long it shall continue. 

No State shall lay any imposts or duties which may interfere with any 
stipulations in treaties entered into by the United States, in Congress 
assembled, with any king, prince, or state, in pursuance of any treaties 
already proi)osed by Congress to the courts of France and Spain. 

No vessels of war shall be kept up in time of i)eace by any State, 
except such number onlv as shall be deemed necessarv bv the United 
States, in Congress assembled, for the defenct* of such State or its trade. 
nor shall any body of forces be kept up by any State in time of })eace,^ 
except such number only as, in the judgment of the I'nited States, in 
Congress assembled, shall be deemed requisite to garrison the forts nec- 
essary for the defence of such State ; but every State shall always keep 
up a well-regulated and disciplined militia, sufficiently armed and accou- 
tred, and shall provide and constantly have ready for use in i)ublic 
stores a due number of field-pieces and tents, and a pro2>er quantity of 
arms, ammunition and camp equipage. 

No State shall engage in any war without the consent of the Ignited 
States, in Congress assembled, unless such State be actually invaded by 
enemies, or shall have received certain advice of a resolution being 
formed by some nation of Indians to invade such State, and the danger 
is so imminent as not to admit of a delav till the United States, in Con- 
ijress assembled, can be consulted ; nor shall anv State ^v\xxi\. commis- 
sions to any ships or vessels of war, nor letters of marque or reprisal. 
except it be after a declaration of war by the United States, in Congress 
assembled, and then only against the kingdom or state, and the subjects 
thereof, against which war has been so declared, and under such regula- 
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tions us shall be ('stahlislied bv the Tiiited States, in C'oiiifress assembled, 
unless such State be infested by pirates, in which case vessels of war 
may be fitt<*d out for that occasion, and kept so lon^ as the dan»;er shall 
continue, or until the I'nited States, in Coui^^ress assembled, shall deter- 
mine otherwise. 

Akticlk VI r. — When land forces are raised by anv State for the 
common defence, all oHicers of or under the rank of Colonel shall be 
ai)pointe<l by the Legislature of each State rt'spectively by whom such 
forces shall be raised, or in such manner as such State shall direct, and 
all vacancies shall be tilled up !)y the State which first made the ap- 
pointment. 

Akticlk VIII. — All chari^es of war, and all other expenses that 
shall be incurred for the conunon defence, or lieneral welfare, and al- 
lowed by the United States in ('oni>ress assend)led, shall be defrayed 
out of a conunon treasury, which shall be supplied by the several States 
in j)roj)ortion to th(^ value of all land within each State, ;L!:ranted to, or 
surveyed for, any j)erson, as such land and the buildings and improve- 
ments thereon shall be estimated, accordini*' to such mode as the United 
States, in Congress assend)led, shall, from tinu' to time, direct and 
apj)oint. 'J'he taxes for paying that proportion shall be laid and levied 
hjj the <nfthnrify dud (lircctitm of the Leyi shit k res of the serer((l States^ 
within the time aiireed ui)()n bv the United States, in Congress as- 
send)led. 

Akticlk IX. — 'J'he United States, in Congress assembled, shall have 
the sole and exclusive right and power of determining on peace and 
war, except in the cases mentioned in tlit^ sixth Article; of sending and 
receiving and)assadors ; entering into treaties and alliances, provided 
that no treaty of- conunerce sliall be made, whereby the legislative 
j)ower of the respective States shall be restrained Irom imposing such 
imposts and duties on foreigm*rs as their own people are subjected to, 
or from prohibiting the exportation or importation of any species of 
iioods or connnodities whatever ; of establisliinu" rules for decidiiitj, in 
all cases, what captures on land and water shall be legal, and in what 
manner prizes taken by land or naval forces in the service of the United 
States shall be divided or appr()j)riated : of granting letters of nianpu* 
and re[)risal in times of peace : appointing courts for the trial of piracies 
and felonies ccmnnitted on the high seas : and establishing courts for 
receiving and detcM'uiining finally aj)j)eals in all cases of captures ; pro- 
vided that no mend)er of Congress shall be appointed a judge of any of 
the said courts. 

The United States, in Couijfress assembled, shall also be the last 
resort on ajjpeal in all disputes and differences now subsisthig, or that 
hereafter may arise between two or more States concerning boundary, 
jurisdiction, or any other (^ause whatever ; which authority shall always 
be exercised in the nuiniu'r foUowiuir : Wheni^ver the legislative or 
executive authority, or lawful aaent of anv State in controversy with 
■Jinother, shall present a petition to Congress, stating the matter m ques- 
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tioii, and praying for a liearing, notice tlicreof sliall Ik* ^ivcn hy order 
of Conji^ress to the lemslative or executive authority of tlie other State 
in controversy, and a day assigned for the aj)j)t*arance of the parties by 
their lawful agents, who shall then be directed to appoint, by joint con- 
sent, commissioners or judges to constitute a court for hearing and dv- 
terniining the matter in <piestion ; but if they cannot agree. Congress 
shall name three persons out of ea(?h of the Tnited States, and from the 
list of such persons each party shall alternately strike out one, the [)eti- 
tioners beginning, until the nund)er shall be reduced to thirteen : and 
from that number not less than seven nor more than nine names, as 
Congress shall direct, shall, in the presence of Congress, be drawn out 
by lot ; and the persons whos(* names shall be so drawn, or any rtve of 
them, shall be commissioners or judges, to hear and finally (letermine 
the controversy, sojilways as a major })art of the judges who shall hear 
the cause shall agree in the determination ; and if either party shall 
neglect to attend at the day appointed, without showing reiisons which 
Congress shall judge sufhcient, or being j)resent, shall refuse to strike, 
the ('ongress shall [n'oceed to nominate tliree persons out of each State; 
and the secretary of Congress shall strike in behalf of such nartv 
absent or refusing ; and the judgment and sentence of the court, to be 
:i])])ointed in the manner before prescribed, shall be final and conclusive; 
and if any of the parties shall refuse to submit to the authority of such 
court, or to appear or defend their claim or cause, the court shall never- 
theless proceed to ])ronou].ce sentence or judgment, which shall in iik(^ 
manner be final and decisive; the judgment or sentence and other pro- 
eeediims beinji^ in either case transmitted to Coui^rcss, and lod<ie<l' anion »; 
the acts of Congress for the security of the jiarties concerned ; provided, 
that every commissioner, before he sits in judirment, shull take an oath, 
to be administered by one of the judges of the supreme or superior 
eoiirt of the State where the cause shall be tried, "well and truly to 
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hear and determine the matter in (piestion, according to the best of his 
judgment, without favor, affection, or hope of reward." Provided, also, 
that no State shall be de})rived of territory for the benefit of the United 
States. 

All controversies concerniiiii' the private riu:ht of soil claimed under 
different grants of two or more States, whose jurisdictions, as they may 
respect such lands and the States which passed such grants are adjusted, 
the said grants or either of them being at the same time claimed to have 
ori^nated antecedent to such settlement of jurisdiction, shall, on the 
])etitiou of either party to the Congress of the rnitcnl States, be finally 
<leterniined, as near as may be, in the same manner as is before ])ni- 
seribed for deciding disputes respecting territorial jurisdiction between 
-different States. 

TJie United States in Congress assembled, shall also have the sole and 
<3xclusive right ami power of regulating the alloy and value of coin 
struck bv their own authority, or by that of the respective States, lixino: 
thti standard of weights and measures throughout the United States ; 
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re«iuhitiiig tlit* tradi* and inana<<:in(; all affairs with the Indians, not 
iiicndxTs of any of the States ; provided that the legislative right of 
anv State, within its own limits, be not infrinijed or violated; establish- 
ing and regulating post-offices from one State to another, throughout all 
the I'nited States, and exacting such postage on the papers passing: 
through the same as may be requisite to defray the expenses of the said 
office : appointing all officers of the land forces in the service of the 
I'nited States, (»xcepting regimental officers ; appointing all the officers 
of tln^ naval forces, and commissioning all officers whatever in the ser- 
vice of the I'nited States; making rules for the government and regu- 
lation of the said land and naval forces, and directing their operations. 

The I'nited States in Congress assembled, shall have authority to 
appoint a committee, to sit in the recess of Congress, to be denominated, 
*' A Committee of the States," and to consist of one delegate from eaeli 
State, and to ap})()int such other connnittees and civil officers as may be 
necessarv for nianay:ini; the ijeneral affairs of the United States under 
their direction ; to appoint one of their number to preside ; provided 
that no person be allowed to serve in the office of president more than 
one vear in anv teruj of three vears ; to ascertain the necessarv sums 
of money to be raised for the service of the United States, and to appro- 
])riate and apply the same for defraying the public expenses ; to borrow 
monev or emit bills on the credit of the I'nited States, transmittinir 
eren/'/fft/f f/ear to the respect ire Sttttes an account of the sums of money so 
borrowed or emitt<ul ; to buihl and e(piip a navy ; to agree upon the 
number of land forces, and to /ti(de requisitions from each State for its 
(juota, in proportion to the number of white inhabitants in such State, 
which re(piisition shall be binding; and thereupon the f^gislature of 
each State shall appoint tht» regimental officers, raise the men, and 
clothe, arm, and etjuip them in a soldier-like manner at the expense of the 
United States ; and the officers and men so <'lothed, armed and equip|>ed 
shall march to the place appointed, and within the time agreed on by the 
United States, in Congress assend)led ; but if the UniUMl States, in Con- 
gress assembled, shall, on consideration of circumstances, judge proper 
that any State ^should not raise men, or should raise a smaller number 
than its quota, and that any other State should raise a greater number 
of men than the (juota thereof, such extra number shall be raised, offi- 
cered, clothed, armed and ecpiipped in the same manner as the (juota of 
such State, unless the lef/islatiire of such State shall judge that such 
extra number can n<it he safelj/ spared out of the same, in which case 
they shall raise, officer, clothe, arm and ecjuip as many of such extra 
number as they judge can be safely spared, and the officers and men so 
clothed, armed, and eciuipped shall march to the i)lace appointed, and 
within the time agreed on by the United States, in Congress assembled. 

The I'nited States, in Congress assembled, shall never engage in a 
war nor grant letters of manjue and reprisal in time of peace, nor 
enter into any treaties or alliances, nor coin money, nor regulate the 
value thereof, nor ascertain the sums and expenses necessary for the 
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defence and welfare of the United States, or any of them, nor omit bills, 
nor borrow money on the credit of the United States, nor approi)riate 
money, nor agree upon the number of vesscjls of war to b(^ built or pur- 
chased, or th6 number of land or sea forces to be raised, nor appoint a 
commander-in-chief of the army or navy, unless nine States assent to 
the same, nor shall a (juestion on any other point, t^xcept for adjourning 
from day to day, be determined, unh'ss by the yotes of a majority of the 
United States, in Congress assembled. 

The Congress of the United States sliall haye power to adjourn to any 
time within the vear, and to any ])lac<' within the I'nited States, so that 
no period of adjournment be for a longer duration than the s})ace of 
six months, and shall pid)lish the journal of their })roceedings monthly, 
except such parts thereof relating to treaties, alliances, or military 
operations as in their judgment re(juire secrecy; and the y(;as and nays 
of the delegates of each State, on any (juestion, shall be entered, on the 
journal when it is <lesw"ed by any delegatt^ ; and the delegates of a 
State, or any of them, at his or their request, shall be furnished with a 
transcript of the said journal except such parts as are aboye excepted, 
to lay before the Legislatures of the seyeral States. 

Article X. — The Conunittee of the States, or any nine of them, 
shall be authorized to execute in the recess of Congress, such of the 
powers of Congress as the United States, in Congress assembled, by the 
consent of nine States, shall, from time to time, think expedient to vest 
them with ; provided that no power be delegated to the said Committee, 
for the exercise of which, by the Articles of Confederation, the voice 
of nine States in the C^onirress of the United States assend)led is 
requisite. 

AuTicLE Xr. — Canada, acceding to this Confederation, and joining 
in the measures of th<^ United {States, shall be admitted into, and entitled 
to all the advantajres of this Union ; but no other colony shall be ad- 
mitted into the same, unless su(!h admission be agreed to by nine States. 

Article XII. — All bills of credit emitted, moneys borrowed, and 
debts contracted by or under the authority of Congress, before the 
assembling of the United States, in pursuance of the ])resent Confed 
eration, shall be deemed and considered as a charge against the United 
States, for payment and satisfaction whereof the said Ignited States and 
the public faith are hereby solemnly pledged. 

Article XIII. — Every State shall abide by the determiiuitions of 
the United States, in Congress assembled, on all questions which by this 
Confederation are submitted to them. And the Articles of this Con- 
federation shall be inviolably observed by every State, and the Union 
shall be perpetual ; nor shall any alteration at any time hereafter be 
made in any of them, unless such alteration be agreed to in a Congress 
of the United States, and be afterwards confirmed by the Legislatures 
of every State. 

And whereas it hath pleased the great Governor of the world to 
incline the hearts of the Legislatures we respectively represent in Con- 
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p'f^H to apjuove of, uikI to authorize us to ratify, the said Articles of 
('oiitVihration and j)er[»etual luion, know ye, that we. the undersigned 
deh'^ates, by virtue of the power and authority to us given for that 
purjMxe, (h>, by tlH*s(^ jiresents, in the name and in behalf of our respect-^ 
ive con.-^titucnts, fullv and entirelv ratifv and confirm eaeh and everv of 
the said Articles of Confederation and perpetual Union, and all and 
sin«rular the matters and thin<rs therein eontaine<l. And we do further 
soh-nndy pli«rht and engage the faith of our respective constituents, that 
thev sjiall abide by the determinations of the I'nited States, in Con«n*ess 
a>seml)]ed, on all (piestions which by the .said ('(mfederation are sub- 
mitted to thrm ; an<l that the Articles thereof shall be inviolablv ob- 
starved by the States we respectively represent, and that the Union shall 
be perpetual. In witness whereof, we have hereunto set our hands in 
Coui^ress. Done at Philadelphia, in the State of Pennsylvania, the 
ninth day of dulv, in the year of our Lord 177H, and in the third year 
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of the Independence of America. 

This compact did not remove or impair the right of the contracting 
parties to assert independence of each other. 

Napoleon, speaking of the cession of Louisiana (1803), correctly stated 
the principle which has ill ways been rec()«»nized in such cases: ^^The confed- 
erations tvh/ch are called perpetual, only lust till one of the contracting parties Jinds 
it to his interest to break them J*^ 

• 

The Articles of Confederation went into (^Ifect March 2nd, 1781. A 
brief review of their contents will be of great assistanc^e in the interpret 
tation of our present constitution. Nothing can better indicate the 
nature of our })resent organic law than the sharj) contrasts between it 
and the Confederation. 

xVnalyze Articles of Confederation. AVhat (a) legislative, (b) execu- 
tive, (c) judicial powers, with (d) what sanctions, were granted, and (e) 
to whom ? 

Some help in solving the problems which grew out of the Declaration of 
Inde2)endence and Articles of Confederation may be had by comparing the 
Dutch ''Act of Abjuration" vid. Motley, Dutch Kei)ublic, III, 509; the ''Ghent 
Pacif cation," same, 124 sq.; and the '^Utrecht Union" same, 309 and 414. 

Says Senator Edmunds, — North American Keview, October, 1881, — 
"The Confederation was neither legally nor philosophically a government. 
The states succeeded, in the Articles of Confederation, in combining, on 
paper, two forms of sovereignty, which were to act together. They granted 
to the Confederation sovereign rights as they saw was necessary, but without 
that fundamental requisite of sovereignty — the power to enforce them. The 
states retained all the means by which the i)owers could be executed. The 
Confederation therefore, could not put in operation any of its powers; it 
depended upon the action of the states for the completion of all its designs; 
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it became, iu operation) a purely advisory body, and was ignored or disre- 
garded by the states at their pleasure. 

"Tlie Confederation could contract debts, bnt could not guai-antee their 
payment; it could make treaties, but could not put them in operation; it 
possessed neither executive nor judiciary; it could only legislate and advise; 
it could not enforce its legislation nor make its a<lvice respected." 

"The Confederation was an institution which derived all its powers for the 
states in their corporate capacities; in other words, it was a government 
created by and deriving its authority from the governments of the states.^' 
C Curtis: 1,245.) 
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i{E(^rrsiTi()\s. (('ifrtis, I. li)i) sq.) 

^'Congress met under the C^oii federation, March 2nd, 1781. Notvvitb- 
standini; the solenni eni^aijements into which the states had entered with 
each other under the Arti(!l(\s of Confederation, the jn'ospect of bringing 
the war to a close througli a compliance with tliese obligations was ex- 
ceedingly faint at the commencement of the campaign of 1782. The 
United States bad made a treaty of alliance with the King of France, 
in 1778, and in pursuance of that treaty, GOOO French troops arrived in 
I^ewport in July 1780, and in the spring of 1781 joined the American 
army near New York. The presence in the country of a foreign force, 
sent hither by the ancient rival of England to assist the peojile of the 
United States in their contest for independence, encouraged an undue 
reliance upon external aid. Many of the states became^ culpably remiss 
in complying with the recjuisites of Congress ; and although they bad so 
recently authorized Congress to make requisitions, both for men and 
money, they gave little heed to their obligations. 

"In October and November 1781, Congress called upon the states to 
raise tbeir several quotas of eight millions of dollars for the use of the 
United States. In Deccanber of the same year, Congress also called 
upon the states with great urgency to complete their quotas of troops 
for the next campaign. As the states did not seem likely to respond, 
the influence of Washington was invoked. Pie sent lettt;rs full of con- 
vincing arguments and fervent appeals to tlie respective Governors, and 
afterward to the state governments. The spring of 1782 arrived, and 
the summer passed away without any substantial compliance by the 
states with the requisitions of Congn^ss for either men or money. When 
Washington arrived in camp, in May 1782, to commence the campaign 
which he had hoped would extort from Great Britain a peace, there 

were fewer than 10,000 men in the northern army ; and their numbers 

were not much increased durino^ the summer." 
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('II A PTKU III 



CLAIMS OF THE AKMV; NKWIUIKJII ADDKESSES. 



"'•(.Jn-at and claiii^croiis disrontciiits now cxisKMl in the annv, Wotli 
anion*; oHiccrs and soldiers, concerning tln^ arrearages of j)ay ; lor, as 
the j)rospects of j>ea<'e hecanie lirii^hter, it seemed to bec^onie more 
and more i)rol)ahh' that tiie army wouM ultimatidv he <lishan<1ed without 
ade(juate provision for its chiims, and that the olhcers and men wouhl 
he tiirown [>ennih'ss upon the worhl. 

*'At this period there o<*curred thi* famous }>roceedin«;s of the otlleers, 
calh-*! the AV/r/>///y/// Af/(/rrss('s, on the suhject of half pay; and since 
the i'laims of the oHicers an<l soldiers as piddic creilitors of the United 
Stati's are intimately conn«'ct«*d with the con>titntional historv of the 
country, it is needful to give here a brief account of them. 

"Th(? pay of the otlicers in the revolutionary army was orijixinallv 
estahli>hed u])on so low a scale, that men wilh families dej>endent on 
them could feel little in<lucement to remain loui.^ in a service the <'lo.se 
of which wa> to he r(?warded only with a ])ateni for a few acres of land 
in >ome [)art of tin* wer>t«'rn wildcM-ness. In 177?^ it ha<l become appar- 
ent to Washini^ton that somethin;^; niust be done to avert the thini^^erous 
conse(pience.«i nf this policy. lie accordinixly wrot<' to the PrcNideiit of 
Conirress the lirst of a series of able and instructive letters, which 
extend throuiih the five followinir years. 

'•On the 2r)th of April, ('7^^) after thi> lirst hotter had been laid before 
Conirress, it was voted that half-pav be «n-anted for life, bemindni; at the 
clo'^e of the war, to ollicers servini; up to that time. The next <hiv, the 
value of this vote was destroyed by a resolutir)n which ])royided that the 
United States should have the rii^ht to redrrui the half-pay for life, by 
<jfivini:' to the otlicers entitled to it si.r ///'///•>' half-} )ay : and :i little 
Liter ('nULires^ substituted for the whole ^cheme a provision of half-pay 
for >ev« II ycar>. takin*; away the «)j)tion ot' half-pay for life. 

'•Thi> miserable and vacillatini; Icij^islation shows the unpojmhiritx" of 
the M-licine of such an establishment, althouii'h demamhMl alike bv con- 
siderations of justi<-e and policy. TIk^ s[)irit, which for a time, actuated 
a larire part of the peojde of this country towards the men who were 
sulferini; so nuich in the cause of national independence evinces an ex- 
treme jealousy for the abstract principles of civil liberty, unmitigated by 
the iren«T0us virtues of justice and irratitude. The main arguments em- 
l»loyed out of doors were (a) that pensions were contrary to the maxims 
and spirit of our institutions ; (b) that to grant half-pay for life to the 
otlicers was establishing a privileged class of men, who 'vere to live upon 
the public for the rest of their days: and (c) that the officers entered 
the service on the pay and inducements originally olfered, without any 
promise or pros])ect of such a reward. 

"This kind of impracticable a<lherence to a jirhiciplo, working in this 
instance the i^reatest iniustice, and leadin*'- ultimately to a breach of 
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public fiiitli, was the jn'iiioipal <!:uise whii^li prolonged the war, and made 
it cost so much suffering and l)loo<l and treasure. Tlie ])eoi)le of the 
United States clung so tenaciously to the i)rinci[)les and axicmis of theo- 
retical freedom, that they were afraid of tli(» necessary civil and military 
agencies for securing freedom. 

*' After much debate. Congress at length (Oct. 1780), passed a 
resolve that the officers who should continue in service to the end of the 
war should be entitled to half-pay during life, to commence from the 
time of their reduction. From this time, therefore, the officers of the 
army continued in the servi(.*e, relynig upon the faith of the country, as 
expressed in the vote of Oct. '80 ; and believing, untd they saw })r()ofs 
to the contrary, that the public faith thus pledged to them would be 
observed. But they were destined to severe disai)pointinent ; and one 
of the causes of that disap{)ointment was the adoption of the Articles of 
dnifederafion. Tlie very cliange in the constitutional position of the 
country, from which the most happv results were anticipated, became 
the means by which they were cheated of their hopes. The Congress 
of 1780, which had ])k'dg('d to them half-pay for life, was the Revolu- 
tionary Conyress ; but the CV)ngr(?ss which was to redeem this pledge 
\vas the (Congress of the (\)) federation^ which recpiired a vote of nine 
states for an appropriation of money, or a call upon the states for their 
proportions. When the vote granting the half-pay was ])assed. fewer 
than nine states concurred. After the Confederation was established, 
the delegates of the states which originally opposed the provision could 
not be brought to consider it as a compact with the oHicers. The states 
op])osed to the measure refused to be coerced as they expressed it, and 
in the autumn of 1782 the ofHcers became convinced that they had 
nothing to h()})e for from Congress, but a reference of their claims to 
the several states. 

"After preliminary articles of ])eace had been agreed u[)on between 
the United States and (ireat Britain ; and after the officers had endeav- 
ored the whole winter, through a committee of their number conferring 
with members of Congress, to gain an acknowledgement of their claims, 
desperate measures began to be meditated. On the 10th of March, 1783, 
an anonymous address was circulated among the officers at Newburgh 
(N. Y.) calling a meeting to consider the report from their representa- 
tives at Philadelphia, and to determine; what measures should be adopted 
for redress of grievances. A dangerous explosion seemed to be at 
hand. Many of the officers wished to make Washington king and to 
pledge the army to his support, as they were sure he would do them 
justice. Washington met the crisis with conciliation, yet with ffrmness. 
He forbade a meeting at the call of an anonymous i)aper, and directed 
the officers to assemble in an orderlv manner. He found it necessarv 
to be himself present and to preside at the meeting. All attempts to 
repudiate civil allegiance were succ^essfully discouraged, and the whole 
subject of claims was again referred to the consideration of Congress. 

"Congress at last (March 22, 1783) summoned moral courage to vote 
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five years* full pay from the close of the war, to the officers who had 
served to that time. Tlie officers now passed into the whole mass of 
the creditors of the United States. The history of their claims belongs 
with that of the other public debts of the (country. The value of the 
votes which fixed their compensation, and paid them in public securities, 
depended, of course, upon the ability of the <^overnment to redeem the 
obligations which it issued. The general financial powers of the Union, 
under the Confe<leration must therefore be considered." 



CHAP T E R 1 V. 

FINANCIAL DIFFICULTIKS OF TIFF CONFEDFUATIOX. 

(Still Curtis, 172 sq.) 

The public debt of the United States in 178.*> when ])eacc w:is 
arranofed, was fortv-two millions of dollars. .Vbont eiirht millions wurc 
due on loans obtained in France and Holland ; the n inaindei* was diui 
to citizens of the Unit(id States. The annual interest of the debt \va> a 
little more than $2,400,000. 

But before the close of the war, when the ContVdtTation had just 
gone into operation, it was perceived by many of the j)rinripal states- 
men of the country, that its financial powers were so t-ntircly defective 
that Congress would never be able, under them, to pay ev(*n the interest 
on the public debt. In October 1781, Congress made a retjuisirion 
upon the states for eight millions of dollars, to meet the service of the 
ensuing year. In January, 1783, a year and three monrhs from the 
date of this requisition, less than half a million dollars jmd been re- 
ceived into the treasury of the Confederation. 

The leading members of Congress saw ruin inij)en(ling over the 
country. They resolved to persevere, however, in endeavors to i)roeure 
the establishment of revenues ecpud to the purpose of funding all the 
debts of the Confederation. Among these persons Hamilton and Madi- 
son were the most active ; and the part they took in the measures for 
sustaining the sinking credit of the country, though less conspieuous, 
was not less important than the services of the patriots in the field. In 
April, 1783, they procured the almost unanimous consent of Congress 
to the following plan : viz : — 

A. The states to vest in Congress the power of levying certain duties, partly 
specific and partly ad valorem, upon goods imported into the country; B. The 
proceeds of such duties to he applied to the discharge of the interest and 
principal of the debts incurred by the United States for supi)()rting the war ; 
C. The duties to be collected by officers appointed by the States, but accounta- 
ble to Con^e^s ; D. The 5ia<cs to establish for a term of twenty-five years, 



23 

substantial and effective revenues, exclusive of these duties to be levied by 
CJongress (but to be devoted to the same purpose : viz : funding the public 
debt); by each state furnishing its proportional share; E. Finally, the rule of 
proportion for determining the share of the several states should be based on 
population. 

The failure of this plan is the most emphatic commentary on the act- 
ual Constitution of the country. The United States had achieved their 
independence. They were about to take rank amonjj the nations of the 
world. What that rank should be must be determined by their own 
actions. Unhappily, the establishment of peace, by turning the attention 
of politicians to the internal affairs of their own states, tended to weaken 
the slender bond which held tlie Union together. The advantage and 
the necessity of giving the regulation of foreign commerce to the general 
government, if perceived at all, was perceived only by a few leading 
statesmen. The commercial states fancied that they profited by a condi- 
tion of things which enabled thtmi, as importers, to levy contributions on 
their neighbors. The people did not as yet perceive that, without some 
central authority to regulate the whole trade alike, the clashing regula- 
tions of rival states wouhl sooner or later destroy the Confederacy. Nor 
were they willing to be taxed for the i)ayment of public debts. The 
people of the United States had not yet begun to feel that such a burden 
is to be borne as one of the first of public and social duties. In short, 
the plan of 1783 effected nothing, and no resource remained to Congress, 
after the close of the war, but the old method of making re(piisitions on 
the states. With what success this was attended may be seen from the 
fact that from 1782 to 1780 Congress made requisitions on the states, 
for the purpose of paying the interest on the jniblic debts, amounting to 
more than six millions of <lollars, and in March, 1787, only about one 
million of this sum had been received. The interest of the debt due to 
domestic creditors remained wholly unpaid ; money was borrowed in 
Europe to pay the interest on the foreign loans ; and the domestic debt 
sunk to so low a value that it was often sold for one tenth of its nominal 
amount. 

Thus the System of the Confederation had utterly failed to supply the 
means of sustaining the public credit of the Union ; and the consciousness 
of that failure tenJed to produce a resolution of the Union into its com- 
ponent elements — the states. Men had begun to abandon the hope of 
paying the debts of the country ; or, if they were to be paid at all, they 
had begun to look to the states, in their individual capacities, as the ulti- 
mate debtors to whom at least a part of the claim was to be referred. 
Had the country been permitted to pass from a state of war to a state of 
peace, without the suggestion and proposal of a definite system for fund- 
ing these debts on continental securities, the Union would at once have 
been exhausted of all vitality. The Confederation, left to discharge the 
functions which belonged to it in peace, without the power of relieving 
the burdens which it had entailed upon the country during the war, 
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would hiivc Ix'cii cvervwheri; iv«^anlt'(l as a iist*l(?ss machine, the jmrposes 
of whicli had entirely ceased to exist. 

But the comprehensivt^ scheme of 17h;J, althou<;h never adopted, 
saved the; imperfect l^nion that then existed from the destruction to 
which it was hastenin«r. It saved it for a prohmijed, though feeble 
existenc(^ throu<(h a period of despc^rate exhaustion. It saved it by 
ascertainiuir the debts of the countrv, lixin<; their national character, and 
propo^inii a national system for their dischar«(e. It directed the attention 
of the states to the advanta;[xe and the necessity of giving up to the 
Union some part of the* imports on foreii^n connnodities, and thus led the 
wav to the irrand idea of uniformity of reirulation, that was afterwards 
developed as the true interest of connnunities, which from their geograph- 
i<*al and moral relations constitute naturally one countrv. 



CHAPTER V. 



WASHINGTON AM) IIAMIl/ION ON 1{ KOKCi AXIZATIOX. 



(Still foll()\ying Curtis.) 

The proposal of the revenue system went forth to the country nearly at 
the same time with those comprehensivt^ and weighty counsels of 
Washington in his farewell address. His obje<'t in this address was not 
so much to urge the ad()i)tion of particular measures as to inculcate 
principles which he believed to be essential to the welfare of the coun- 
try. So clearly, however, did it appear to him that the honor and 
independence of the country were involved in the adoption of the 
revenue system which Congress recommended, that he urged it as the 
sole means by which national bankruptcy could be averted, until a better 
plan could be proposed. 

It is quite certain too, that at this period AVashington saw the defects 
of the Confederation as he had seen them cleai'lv, and suffered under 
them from the beginning. He saw that in the j)owers of the states, 
which far exceeded those of the Continental Coiiijress, lav the source of 
all the perplexities which he had experienced in the course of the war^ 
and that to form a constitution which ^vould give consistency, stability, 
and dignity to the I^nion, was the great problem of the time. lie saw 
also that the honor and true interest of the country were involved in the 
development of continental power ; that local and state politics were 
destined to interfere with the establishment of any more liberal and 
extensive plan of government which the circumstances of the country 
required, and that such local influences would make these states the 
sport of European policy. 

But there was one man in the country who had looked more deeply" 
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tically tried, had formed the (dearest views of the means necessary to meet 
the necessities of the sitnation. A reorganization of the <(overnment had 
en<j:a«ijed the attention of Hamilton as early as 17^0 ; and with his chara<'- 
teristic penetration and ])Ower he saw and su^^irested what should he the 
remedy for existing disorders. He j)ropose<l, instead of the Articles of 
Confederation, that complete soyerei<ijnty should he yested in Coniires>, ex- 
cept as to that part of internal policy which relates to riji>[hts of property and 
life among individuals; and to raising numey hv int<*rnal Taxation, which 
he admitted should be re«juhite<l bv the state Icixislatures. Hut in al) 
that relates to war, peace, trade and tinance. he maintained that the soy- 
ereignty of Congi^ess should be complete ; that it should hav(; the entire 
niana<jement of foreiijn affairs, and of raisinij and ofliceriuir armies and 
navies; that it should have the entire regulation of tra<le, (h'termining 
with what countries it should be carried on, laying j)rohibitions an<l 
duties, and granting bounties and premiums ; that it should have certain 
perpetual revenues of an internal character, in sj>ecific taxes , that it 
should be authorized to institute admiralty courts, coin money, establish 
banks, appropriate funds, and make alliances offensive and defensive, 
and treaties of commerc(\ He rec'ommended also that Conjxress should 
immediately organize executive departments of foreign affairs, war, marine, 
finance and trade, with ijreat officers of state at the head of them. 

That these propositions were not carried out, we already know. The 
contrast between the Confederation and the schemt^ thus outlined by 
Hamilton sufficiently measures the <listance between the Congress of the 
Confederation and responsible government. As the tune approached 
Tvlien the Confederation would necessarily be tested as a i>overnment for 
the 'purposes of peace, Hamilton's views on the subject of a peace 
establishment were equally extensive and important. He saw that the 
Confederation contained provisions whi(;h looked to the continuance of 
the Union after the war had terminated, and that these provisions required 
practical application, through a machinery which had never been even 
framed. The Articles of Confederation vested in Congress the exclusive 
management of foreign relations, but the dejiartment of foreign affairs 
had never been properly organized. They also gaye to Congr(\ss the 
exclusive regulation of trade and intercourse with the Indian nations ; 
but no department of Indian affairs, with properly defined ])Owers and 
duties, had been established. Nothing had ev(;r bec^n done to carry out 
the provision for fixing the standard of weights and measures through- 
out the United States, or to regulate the alloy and value of the coin. 
Above all, the great question of means, military and naval, for the 
external and internal defense of the country during peace, for the 
preservation of tranquility, the protection of commerce, the fulfillment 
of treaty stipidations, and the maintenance of the authority of the United 
States had not been so much as touched. It was denied by large imm- 
bers of the people that the Confederation had any authority to maintain 
armed forces in times of peace. 
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Ilamilton was made chairman of a rommittee of Con<;ress which was 
to take tliese defects into (tonsideraticni. He conchided that the only 
remedy for them was radical reform of the Confederation. He attempted 
to induce C'on«^ress to inform the country freely and frankly of the 
defects of th(» Confederation, which made it iin|)0.'4sihle to conduct the 
jjuhlic affairs with honor to tlu^ state and advanta<re to the Union ; and 
to recommend to the several states to a})()oint a convention, with full 
l)Owers to revise the Confe(U'ration, and to j)ropose such alterations as 
might appear to be necessary, the same to he finally ap^n'oved or reject- 
ed bv the states. 

But Hamilton was surrounded hy men who were not equal to the 
great enterprise of guiding and enlightening public sentiment. He was 
in advance of the time, and far in advance of the politicians of the time. 
He experienced the fate of all statesmen, in the like position, whose ideas 
have had to wait the slow develoi)ment of popular comprehcuision and 
assent. He saw that his plans could not be adoi)ted, and he passed out 
of Congress into private life. 

The temper of tln^ time was wholly unfavorable to strong govern- 
ment. The earlv enthusiasm with which the nation, i^uided bv a com- 
mon impulse and animated by a common s])irit, had ruslH^l into the 
conflict with England, had given place to calculations of local advantage. 
As a consequence and proof of the decline of central power, it is 
worth V of obstn-vation that in 17^<.*5 Congress had ])racticallv dw^iudled 
to a feeble junto of about twentv iiersons, without the diujnitv iind safety 
of a lo<'al habitation, and without the presence of any of tin; great and 
powerful minds who led the earlier counsels of the country. 

While therefore the United States emerge<l from the war, with iude- 
j)endence acknowledged, <lark and jxu'tentous clouds gathered about the 
dawn of peace, as the future 0])ened before them. The dangers and 
embarrassments through which victory had been achieved made it appar- 
ent that the government of the country was une(|ual to its })rotection and 
prosperity. That government was now called to assume the great duties 
of peace, without the acknowledged power of maintaining either an 
army or navy; without the means of combining the several parts of the 
country to a general end; without the least control over commerce; 
without the i)ower to fulfill a treaty; without laws acthig u])ou individ- 
uals; with no mode of enforcinii" its own will but bv coercini^ a 
delincpient state to its federal obligations by force of arms. How itmet 
the great demands upon its energy and durability, which its new duties 
involved, we are now to encpiire. 
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UivlHiou '/S.— From Peace of 1783 to Federal Ckinfederatloii, 17H7. 



CII API ER I. 
TIIK (OXDITION OF TIIK CONFKDKK ATION. 

(Still f()llovviii<i: Curtis.) 

There are scarcely any evils or dangers of a political nature, and 
springing from politicral and social causes, to which a free people can be 
exposed, which the peoj)le of the Tnited States di<l not experience dur- 
ing this period. That those t^vils and dangers did not precipitate the 
Ciountrv into civil war, and that the «rreat undertakin<; of forming; a con- 
^stitutional government could he ])rosecuted, is owing partly to the fact 
t:hat the countrv had hardly recovered from the exhaustin*^ effects of the 
la'evolutionarv stru<;<rh^ ; hut mainly to the existence of a IkmIv of states- 
:tneu formed during that struggle, and fitted by hard experience to build 
>ip a government. Before their elforts and their influences are explained, 
"the period which developcMl the necessity for their interposition 
must be dt^scribed. II(^ who would know what the Constitution of the 
TJnited States was designed to accomplish must underst md the circum- 
stances out of which it arose. 

On the .'h'd of Novendx'r, 17H;J, a new Congress, according to annual 
<*ustom, was assembled at Annapolis, and attended by only fifteen mem- 
hers, from seven states. Two j^n^at acts awaited the attention of this 
assembly ; — both of an interesting and important character, both ol 
national concern. The one was the resiymftitHi o/' Washimjtim : the 
other was a legislative act, which was to giye pe^ace to the country, by 
the ratification (tf the Treaty, S<*veral weeks elapsed, and yet the 
attendance was not nuicli increased. Washinirton's resiixnation was 
received at a jmblic audience of seven states represented by about 
twenty delegates ; and on the same day letters were despatchecl to the 
other states, urgini; them, for the safety, honor, and u^ood faith of the 
United States, to re(juire the immediate attendance of their members. 
It was not, howeyer, until the 14th of ^January, 17S4, that the 'J'reaty 
could be ratified by the constitutional number of nine states ; and when 
this took plac(>, oidy twenty-three members were pr(^sent. 

Such was the governnuuit which was now called upon to pay at least 
the interest on the ])ubli(; debts, and to procure the means for its own 
support. But the entire incompetence of the Confederation grew each 
day more apparent. From November 1781, to January 17S<>, less than 
two and one-half millions of dollars had been received from requisitions, 
made during that jx'riod, amounting to more than ten millions. The 

interest on the fortM<;n debt amounted to more than half a million 

... 
annually. In addition to this the interest on the domestic debt ; the 
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siini of one inillioii a year clue on tlie /trittrijjal, of the foreign debt; 
the s(*curity of tlie iiavi<»ation and eoninieree of the country against the 
liarhary powers ; the immediate protection of the p*'ople dwelling on the 
frontier from the savji^es ; the establishment of militarv magazines in 
different j)arts of the Union ; the maintenance of the federal govern- 
ment at home, and the su[)port of thi^ pul)lic servants abroad, — each and 
all (h'pench'd upon tin* contribution of the states under the annual requi- 
sitions, and were each and all likely to hv involved in a common failure 
and ruin. 



CIIATTKR II. 

INFIJA( TIONS OF THE THKATV <>F PKACE. 

(Curtis still.) 

The Treaty of Peace raiifie<l January 14, 17H4, contained provisions 
of great practical and inunediate im})ortance. One of its chief objects 
on the i)art of tlie United »States was, of course, to effect the immediate 
withdrawal of the British troops, and of every sign of liritivsh authority. 
A stipulation was accordiuijlv introduced, by which the King bound 
himself, with all convenient speed, and without causing any destruction, 
or carrying away any slaves or other property of the American 
inhabitants, to withdraw all his armies, garrisons and fleets from the 
United States and from every post, place and harbor within the same. 
Although th(i ratification of the* treaty was followed by the dei>arture of 
the British forc(»s from the Atlantic coast, many important posts in the 
western country, within the incontestable limits of the United States, 
with a considerable territorv around each, were still retained. 

On the ])art of England, it was of great consccjuence to secure to 
British subjects the property and rights of property of which war had 
deprived them. Clear and ex])licit stipulations were then^fore inserted 
in the treaty, to protect these interests. The action of the states, how- 
ever, with regard to some A these sti[)ulation . had from the beginning 
been irregular. At the commencement of the war, Sir),()00,0()() were 
due from the inhabitants of the colonies to the merchants of Great 
Britain. At the return of peace the laws of five stales were found 
either to prohibit the recovery of the })rincipal, or to suspend its col- 
lection, or to otherwise impair the obligation. The tre((fi/ declared that 
all hona fide debts contracted before the date of the treaty and due to 
citizens of either country remained unextinguished by the war ; and 
consecjuently that interest, when agreed to be paid, or payable by the 
custom, or demandable as damages for delay of ])aynient was justly due. 
The state laws were thus in direct conflict with the Treat v. 
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'\^\\ejifth article of the Trent jj was uifriufjed by :m act passed by tb(i 
State of New York autboriziiig actions for rent by j>ersons who had 
beeu compelled to leave their lands and houses ])y the enemy, against 
those who had occupied such estates while th(i enemy were in possession; 
and declaring that no military order or command of the enemy should 
be pleaded in justification of sucli occupation. 

The sixth article was violated bv an wvX of the sanu' Stale whicli made 
those inhabitants who had adhered to the enemy, if found within the 
State, guilty of misj)rision of treason, and ren(k*red them incapable of 
lidding office, or of voting at elections. 

The powers of the governmiMit were entirely inadecpiate to me(»t this 
state of things. The Confederation gave to tht; Tnited States in Con- 
^^ress assembled the sole and exclusive right of determining on [)eace and 
\var, and of entering into treaties and alliances, but there (existed no 
means of enforciuii: tlie obliixation of a treatv. If the lei^islatures of the 
states passed laws restraining or interfering with the provisions of a 
treatv. Congress could only decliire that these laws onqid to be, and rec- 
omtnend that they should be, repealed. 

The conse(piences ujmn tht^ relations of the tw(» countries were direct 
and mischievous. The Treaty of Peace was designiid, and was ada])ted, 
to produce a fair and speedy adjustment of those relations. Its obliga- 
tions were, however, reciprocal and it could not execute itself. After 
the lapse of more than two years from the signing of the Treaty, the 
military posts in the western country were still held by British garrisons, 
avowedly on account of the infractions of the Treaty on our part. The 
^Minister of the United States at St. »[ames's was told, in answer to liis 
complaints, that one party could not be obligtMl to a stric^t obsc^'vance of 
the ensasrements of a treatv, while tlie other remained free to disreijard 
them; and that wlienevt^r th(^ Ignited Statcvs should manifest a real de- 
termination to fulfil their [)art of tlie treaty, (Treat Ih-itain would be 
ready to carry every article into coni[)lete effect. The statcis refused to 
pass the necessary laws giving force to the Treaty. The two countries 
were thus brought to a halt in their efforts to adjust the matters in dis- 
pute, and the western })osts remained in the hands of British garri- 
sons, who inflamed the hostilitv of the Indians towards the Americans, 
and enhanced the difficulty of settlinij the vacant lands in the fertile 
reijion of the Great Lakes. 




CHAP IE H III. 

rOWKKLESSXKSS OK TIIK COXFEDEKATIOX AS A PKOTKCTOK OF THE 

STATES. 

(Still Curtis p. 200 sq.) 

No federative <i[()vennnent Ciin be of great perinaiient value which v* 
not so constructed that it inav stand, in some measure, .as the commoi^ 
sovereign of its members, able to protect them against internal d^^*' 
orders, as well as against external assaults. A federal league of sta"^^^ 
independent of each other, formed j)rincipally for mutual defei:m^ce 
against a connnon enemy* was all that succeeded to the general supei^ ~^^' 
tendinis power of the British crown, bv which the internal affairs ^^ 

eacli of them had always been regulated and controlled, in the 1^^=£^^^ 
resort. After the tie ^^ith the protecting mother country had b^5-" — ^^^^ 
broken, and aft«'r state constitutions, admirable in themselves, had b(^EJ^^^^^ 
formed, ir began to appear that the fundann^ntal principles in which 
of th('>(" constitutions rested, itself required means of defence. T 
pi'in<*iple was that it is the right of every j)olitiwil society to gov( 
Itself, anil for the purjKxses of such self-government to create such Ci 
stltiition> ;ind ordain such fundamental laws as its own judgment and 
own iiiiolligent choice find best suited to its own interests. ^ 

But society can act oidy by an ex2)ression of the aggregates will of ^^^ 

own members ; and as there may be members who dissent from W ^"^ 
views and determinations of the great mass of society, and it is ihe^i^^^^'^' 
'fore necessary — in ordtM* that there may be peace — to decide with wh^ -^^^^ 
the j)0wer of compelling peace resides, nature and reason have detr^*^^^'*" 
mined that this powet* shall reside; with a wftjoriff/ of the membe^^^''**' 
The American constitutions, therefore, are founded wholly upon ^^^he 
princi})le that a majority expi-esses the will of the whole society, a^^*"^^ 
mav establish, chanw, and abroijate forms of i^overnment bv methc::^^^^^^"^ 

leffallv established. It follows, as a necessarv deduction from this fi — ^"" 

damental doctrine, that as soon as societv has acted in the format! ^^ 

ft 

and establishment of a government upon this principle, no change i^- ^^^^ 
take place, but by a new expression of the will of society through t:^:^^^^ 
voice of a majority ; and whethei* a majority desires or has actua — ^0* 
decreed a (rhan*{e, is a fact that can onlvvbe made certain in one of t ^^^ 
ways : — (1) by the evidence and through the channels whic-h the socit- '-^v 
has })revioiisly ordained for this ])ur])OS(» ; or (2) by the submission ^^ 

all its members to a violent and successful revolution. 

The American j)eople seized eagerly upon the newly established pr' -^J*" 
ciple which made them the source of all political power, but they «_ *^" 
not for a long time conqirehend the rule just mentioned which preser^^^* 
and upholds that })ower, and makes the doctrine itself both practi^-^^' 
and safe. Hence, when troubles arose, individuals w(!re 1(m1 to suppc^^'*'' 
that they had only to declare a grievance, demand a change, and ^<> 
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comi)el compliiuioe with their <leiiKiu<l by force. So far as they reasoned 
at :ill, they })ersiia(le(l themselves that, as their <j;overiimeiit was the 
creation of the people, bv their own direct act, bodies of the i)eople 
could assemble in their primary capacity, and by obstructinj; any of its 
functions that they connected with a i)articnlar <(rievance, i)rodnce a 
reform which the people have always a rii^ht to make. By overlooking, 
in tliis manner, the only safe and lei^itimate mode in which the })0})nlar 
will can be really ascertained, they passe<l into the mischiefs of anarchy 
and rebellion, mistaking tht^ voice of a minority for the ascertained will 
of society. 

To these tendencies, the reciuitly established governinents of New 
England, where the spirit of liberty was most vigorous, conld op})Ose 
no efficient check ; while, in an oj)en outbreak they were without any 
external defender, on whose power they could lean. The Confederation 
vras a union from which all powers had be(»n jealously withheld which 
^'ould have enabled it to interfere with viii^or and success between an 
insurgent minority of the i)eoj)le of a state and its lawful rulers. These 
jiositions are amply illustrated in the episode which follows. 



CHAPTER JV. 



SHAYS'S IJEIJKLLION. 



In such a state of thinjLjs, tiic^ vear ITHO witnessed an insurrec'tion in 
^Massachusetts of a verv dan<;erous character, which from the fortunate 
circumstance that her counsels were then guided by a man of singular 
energy and firmness she was just able to subdue. 

At the close of the Revolutionary War, th(^ States of Massachusetts 
was oppressed with an enormous debt. At tlu* breaking out of the war, 
the debt of the colonv was less than $r)()(XO()(). In the vear 1780 the 
private debt of the state was ^7,750,000. According to the customary 
mode of taxation, one third of the whole d(;bt was to be paid by the 
ratable polls, which scarcely exceeded 90,000. The Revolution had 
made the people of Massachusetts familiar with the great general 
doctrines of liberty and human rights ; but it had given them little 
insight into the })rinciples of reveiuie and finance, and little acquaintance 
with the rules of jmblic^ economy. No sufficient means therefore were 
devised to relieve the peo2)le from direct taxation, by encouraging a 
revival of trade, and at the same time drawing from it a revenue. The 
people were every year growing poorer than they had been the year 
Wore, and taxes, beyond their n^sources, and alwaj^s odious, were each 
year becoming more burdensome. 

But the demand of the tax-gatherer was not the sole burden which 
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iiulividiials had to eiicouiiter. Pn'rafe debts had aecumidated duriit^^^ 
the war, in almost as hirgt^ a ratio as the public obligations. The co -^^\- 
lection of such debts ha<l been generally suspended, while the struggKIT-le 
for political freedom was going on ; but that struggle being ovez s^^^ 
creditors necessarily became active, and were often obliged to be severe — :_re, 
Suits were multiplied in the courts beyond all former })recedent, and tlr^^ he 
first effect of this sudden influx of litigation was to bring popular odiur ^aium 
upon the whole machinery of justice. In a state of society approachiir jb- Jno 
so nearly to a democracy, the (;hiss of <lebtors, if numerous, nnist \W b( 
politically formidable. As a fact, a levelling, licentious spirit, a restle^^^ ess 
desire for change, and a dispositicm to throw down the barriers of j)riva.-«r_s ut( 
riijhts, at lenixth broke forth in conventions, which first voted themselv^-^^ve: 
to be the people, and then declared their proceedings to be constitutions .«r-aal 
At these assemblies tlu^ doctrine was ])ublicly broached th;<t proper ^-^h: -rt> 
<mght to be conmion because all had aided in saving it from confiscati- ^ zioi 
by P^nirland. Taxes were voted to be unnecessary burdens, the cour .«-_irts 
of justice intolerable grievances, and the legal profession a nuisance. A 

revision of the State Constitution was demanded in order to abolish tz^^ the 
Senate, reform the representation in the House, and make all the ci' ^ ivil 
oificers in the state directly eligible by the ])eople. 

A passive; declarati(m of their grievances did not, however, cont^^ nent 
the disaffected. They ])i*o(;eeded to enforce their demands. The nci ^=^:f^ar- 
est objects for attack, because most innnediately connected with th ^^^ lejr 
grounds of complaint, were the courts of justice. Armed mobs surroun<T" i^^led 
the court-houses in several counties, and sometimes effectually obstruct^" ^ted 
the sessions of the courts. These acts culminated in a formidable ins*' -^==>ur- 
rection in western Massachusetts, in the autumn of \7t^(u The insurger -^^»ts 
actually in armed and or<janiz(Hl rebellion nund)ered 1,')00 men, led ^7 

Daniel Shays, who had been a captain in the Continental Army. 

The Executive Chair of the State was at that time filled by Ja 
Bowdoin ; a statesman firm, prudent, ujn-ight, and devoted to the ca 
of constitutional order. In the first stages of the disaffection, he 1 
been thwarted by a House of Representatives in which the majority sv 
pathized somewhat with the general spirit of the insurgents. The Sen 
supported him. Later, when the movement grew more dangerous, 
legislature encouraged the executive to use the powers vested in him 
enforcement of law. A body of militia was accordingly marched agai 
the insurgents, and by the middle of P\'bruary they were dispersed 
captured with but little loss of life. 

The actual resources of the state, however, to meet an emergency p' 
this kind were few and feeble. A voluntary loan, from a few pub^B^'^" 
spirited men, supplied the necessary funds, of which the treasury of t::^ ^® 
state was wholly destitute. At one time, so general was the prevalent ^^ 
of discontent, even among the militia, the sole reliance of the state g*^^^" 
ernment, that men were known openly to change sides in the field, wlm ^^ 
the first bodies of troops were called out. The political situation of t>^^ 
country did not seem to admit of ap})lication to Congress for direct as8»^^ 




4vnce, and there is no reason to supi^sc that such an application would 
have been effectively answered, if it had h(»en made. Hjid the Governor 
been less firm and less careless of popularity than Bowdoin, the state 
would have been given up to anarchy. 

This generation can hardly de})ict to itself the alarm which these dis- 
turbances spread through the country, and the extreme peril to which 
the whole fabric of society in New England was exi)Osed. The disaf- 
fected in Massachusetts comprised one-fifth of the inhabitants in certain 
counties. Their doctrines and i)urposes w(»re embraced by many young, 
active, and desperate men in Rhode Island, Coune(;ticut, and New 
Hampshire, and the whole of this faction in the four states could furnish 
twelve? or fifteen thousand men, bent on annihilating })roperty and can- 
celling all debts, public and private. 

But this great peril was not without l)encficial conse<|uences. It dis- 
played, at a critical moment, when a project of amending the Articles of 
Confederation for other j)urposes was encountering nmcli opposition, a 
more dangerous deficiency than any to which the public attention had 
hitherto been turned. While thoughtful and considerate men were s])ec- 
ulating upon the causes of diminished prosperity and the general feeble- 
ness of the Confederation, a gulf suddenly yawned beneath their feet, 
threatening ruin to the whole aor.hxl fabric. It was but a short time be- 
fore, that the people had sh(?d their blood to obtain constitutions of their 
own choice and makino^. They now seemed as readv to overturn them. 
It was clear that the Federal Union alone could certainly uphold the 
liberty which it had gained for the people of the states, but to do this, it 
must become a irovernment. 



CHAPTER Y. 

ORIGIN' AND NECKJ^SITY OF THE POWER TO REGULATE COMMERCE. 

(Curtis still.) 

Amonjj: all the causes which led to th(^ establishment of the Constitu- 
lion of the United States there is none so important and none that is less 
appreciated at the present day than the inability of the Confederation to 
manage the foreign commerce of the country. The return of peace 
found this country capable of becoming a great commercial as well as 
agricultural nation ; and it could not be overlooked that its government 
possessed very inadecjuate means for establishing such relations with for- 
eign powers as would best develo}) its resources and conduce to its inter- 
nal harmony and prosperity. The Confederation could not negotiate 
advantageous commercial treaties, because foreign countries knew that 
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it had 110 power to enforce them. The Confedeartion was powerless 
against measures of foreign nations injurious to American trade. 

(vid. Hamilton's papers, "7V/f ContinentalistJ'^) 

The most important of our commercial relations were with Great 
Britain. When the war was drawing to a close, Mr. Pitt was perfecting 
an arrangement looking to a settlement of commercial interests so 
advantaigeous to this country that the states would doubtless have 
conformed their legislation to its provisions. M r. Pitt's bill was designed 
to admit the vessels and subjects of the United States into all ports of 
Great Britain in the same manner as the subjects and vessels of other 
sovereign states, and to admit the goods of this country on the same 
terms as if they were the goods of British subjects, imported in British 
vessels. It also proposed to establish an entirely free trade between the 
United States and the British islands, colonies and plantations in 
America. But Pitt went out of power, and the following administration 
adopted a totally different policy. 

The new British administration believed that Pitt's plan would 
encourage the American carrying trade, and deprive England of a por- 
tion of its markets. It believed that we could not act, as a nation^ 
upon questions of commerce ; thaf the climate, products and manners of 
the states were so different that their interests could not be reconciled 
under general provisions. It therefore determined to deal with this 
country as a collection of rival states, with each of which England 
could make its own terms, after the pressure of the changed policy of 
the British administration began to be felt. An "Order in Council*' 
accordingly excluded from the British West Indies the whole American 
marine, and prohibited fish, and many important articles of our produce 
from being carried there even in British vessels. 

At the termination of the war, the foreign commerce of the United 
States was capable of great expansion. It consisted of three important 
branches, each requiring the means of reaching foreign markets : the 
trade of the Eastern, that of the Middle, and that of the Southern 
States. 

The Eastern States could supply a European demand for spars, ship-timber, 
staves, boards, fish, oil, etc.; and could furnish the West Indies with lumber, 
pork, beef, live cattle, horses, cider, fish. 

The Middle States had tobacco, tar, grain and flour for European markets,, 
with lumber, tar and iron wanted in the West Incyes. 

The Southern States wanted a foreign market for tobacco, rice, indigo, etc. 

The whole of these great interests of course received a sudden and 
almost fatal blow from the English Orders in Council, and no recourse 
was available but such as each state could provide for its own people, by 
its own legislation. From the close of the war to the convention of 
17S7 the legislation of the different states, designed to j)rotect themselves 
against the policy of England, was witliout system, or concert or uni- 
formity. At one time duties were made extravagantly high ; at another,. 
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comi>etition reduced them so low that they yielded alniOHt no revenue. 
At one time the states acted in open hostility to each other, at another 
they proposed conmiercial leagues, regardless of the Articles of Con- 
federation. No steady system was pursued by any of them, and the 
inefficiency of state legislation became at length so apparent, that a 
conviction of the necessity of new powers in Congress forced itself on 
the public mind. 



CHAPTER VI. 

THREATENED LOSS OF THE WESTERN' SETTLEMENTS. 

(Curtis Still.) 

The magnificent region in which now lie the powerful states of Ohio, 
Indiana, Illinois, Michigan and Wisconsin became the property of the 
Confederation by cession of the state of Virginia, March 1, 1784. 
Cessions by the states of New York, Massachusetts, Connecticut and 
South Carolina, increased the territory of the Confederation in the 
Mississippi valley, and provisions were made for its government. These 
western lands, flanked by the dependencies of Great Britain on the 
north and of Spain on the south, and rapidly filling with a bold, adven- 
turous and somewhat lawless population, whose ties of connection with 
the Eastern States were almost sundered bv the remoteness of their 
position and the difficulties of communication, .v^oorf/f^ow a pivot^ where 
accident might have thrown them out of the Union. The people of the 
west found themselves in a country capable of supporting a population 
three times as great as that of the states east of the Alleghany Moun- 
tains, and intersected by natural water communications of the most 
ample character, all tending to the great highway of the Mississippi. 
A soil richer than any over which the Anglo-Saxon race had hitherto 
spread itself in the temperate latitudes of this continent ; large plains 
and meadows, capable, without labor, of supj)orting millions of cattle ; 
and fields destined to vie with the most favored lands on the globe, in 
the production of wheat, were already accumulating on the banks of 
their rivers a weight of produce far beyond the necessities of subsist- 
ence, and were demanding the means of reaching the markets of the 
world. The people of the Atlantic States knew little of the situation 
or resources of this country. They valued it chiefly because the public 
debt might be paid by the sale of its lands. Until they were in immi- 
nent danger of losing it from the inefficiency of the Confederation they 
liad little idea of the supreme necessity of securing for it an outlet to 
the sea, if they would preserve it to the Union. 

The treaty between the United States and Great Britain recognized as 



the soiitlierii Imundury of the United States a Hue drawn from the jMjint 
where the 31st parallel of nortli latitnde intersects the Missiusippi river, 
due east to the line which has continued to be the boundary between 
Alabama and Georgia, then south and again easterly along the line now 
the boundary between Gc^orgia and Florida. The portions of the con- 
tinent south of this line and west of the Mississippi belonged to Spain. 
The treaty also stipulated tliat the navigation of the Mississii)pi, from 
its source to the gulf and the o<!ean should forever remain frfee and open 
to the subjects of Great Britain and the citizens of the United States. 

When the treaty came to Ixi ratified and published, the Spanish 
government immediately prochiimed its opinion that no treaty between 
Great Britain and the United States could settle the boundaries between 
the latter power and Spain, or give to either the United States or Great 
Britain a right to navigatt^ a river passing wliolly through Spanish 
dominions. S}>ain accordingly notified Congress that until the limits of 
Louisiana and the two Florichis should be determined by treaty with 
itself, it would assert its claim to (exclusive control of the river; and also 
that the navigation would under no circumstances be conceded while 
Spain held tli(^ right to its control. 

Now follows a louii' series of nc^i^otiations between the United States 
and Spain. The latter ('(Hintry I'l^fused to modify its claim to exclusive 
ownershi]) and control ot the great river. The people and statesmen of 
th(^ United States were divided in opinion upon the subject. The East- 
ern States wanted above all things a commercial treaty with Spain and 
were willing to conciH'e tht^ right to the Mississippi as the price of it. 
Even Washington did not think the rioht to navii»ate the river was of 
any considerabh; value, lie had prevailed uj)on the government of 
Virginia to cause a survey of thci whole country from the head of naviga- 
tion on the James and Potomac rivers, to lake Ei'ie ; and he tliought it 
best to construct cjinals where lUH^essarv, and to direct the commerce of 
the West over the mountains of Viririnia to the coast. 

Madison avowed his oj)inion, (1787,) that f/te shuttiny of the Missis- 
sippi would he adi'antayeous to the Atl(t)itic Stdfes, and lie wished to see 
it shit. (I) Similar opinions prevailed to such an extent that Congress 
(178G) voted to instruct Mr. Jay, the American agent, to agree with the 
Spanish Minister on an article which suspended the use of the Mississip- 
pi without relhjquishing the right asserted by the Ignited States. 

While these proceedings were going on an occurrence took place 
at Natchez, which roused the jealousy of the whole AVest. A seizure 
was made then, by the Sj)anish authorities, of certain American jn'operty 
which had been carried down the river for shipment or sale at New 
Orleans, (June G, 178G.) The owner, returning slowly to his home in 
North Carolina, detailed everywhere the story of his wrongs. The news, 
as it circulated up the valley, met the report that Congress })roposed to 
surrender the present use of the Mississippi. Alarm and indignation 
fired the whole population of the West. They believed that they were 
to be sacrificed to the ' conmiercial policy of the United States ; and 



;J7 

feeling that they stoixl in the rehition of rohmisfs to the rest of the 
Union, they used limj^nage not unlike that whieli th<^ old eolonieu had 
used towards Enorland. 

They surveyed tKe magnificent region which they were sulxUiing from 
the dominion of Nj^ture ; — the inexhaustihh* resources of its soil already 
.yielding an abundance, which needed only a free avenue to th(^ ocean to 
make them rich and prosperous ; — and they f(*lt that thti mighty river 
"^vliich swept by them with a vohune of waters caj)able of floating the 
iiavies of the world, had been destined by ProvichMict^ as a natural 
channel through which the i>ro<luctionR of their imperial valley should be 
made to swell the commerce of the globe. But the Spaniard was seated 
^t the outlet of this noble stream, sullenly refusing them all access to 
tlm Ocean. To him they nmst pay tribute. To enrich him, they must 
till tliose luxuriant lands which gave, by an almost spontaneous produc- 
tion, the largest return that American labor had yet reaped under the 
J'lcliis^try of its own free hands. Their proud spirits, unaccustomed to 
^*esti-- lint, and expanding in a liberty unknown in the older sections of the 
<^*ountry could not endure this vassalaji^e. Twentv thousand (»fi'ective men 
.^^t of the Alleghanies were ready to rush to the mouth of the Missis- 
^^Pi:>i and drive the Spaniards into the sea. Great Britain stood with. 
^11^*^ arms to receive them. If not aided by the Confederation their 
? ^^iance would be thrown off, and th(» United States would find too 
^^^ that they were as ignorant of the great valley of the Mississippi as 
-*^^land was of the Atlantic States when the contest for indei)endence 

^t was natural that acts of retaliation ui)on the Spaniards should be 

5*^^^mitted bv the western settlers. A certain (ien. Clarke, claimiuir au- 

^^I'lty from the State of Virginia, undertook to enlist men and establish 

^arrison for the protection of the district of K(*ntucky. He seized 

^^^le Spanish property for the support of his nu^n, and sent an of!i(;er to 

^*^iiois, to report the seizures of American propei'ty at Natchez, and to 

^^vise retaliation for any further Spanisli outrages. The peoi)le of the 

^^st began to form committees of correspondence, in order to unite their 

^^iinsels and interests. 

While the Mississip])i (piestion was pending, the affairs of the coun- 
ty had taken a new turn. The convention called to revise the system 
^"^ the Confederation was to meet in May 1787. It had become sure and 
l^lain that a large increase of the i)owers of the Confederation was 
^l)solutely essential to the continuance of the Union and the prosperity 
^i the states. The situation of the country was becoming every day 
^^ore critical. No money came into the federal treasury ; no respect was 
l^aid to federal recommendations, and all men saw and admitted that the 
Confederation was tottering to its fall. Some prominent j)ersons in the 
-Eastern States were suspected of leaning towards monarchy ; others 
^^penly predicted a partition of the states into two or more confederacies ; 
^nd the distrust which had been created by the project for closing the 



38 

Mississippi rendered it extremely probable that the western country, at 
least, would be severed from the Union. 

The advocates of that project recoiled therefore from the dangers 
which they had unwittingly created. They said that harmony and con- 
fidence should be studiously cherished now that the great enterprise of 
remodelling the Union on a firmer basis was to be attempted. They 
saw that no new })owers could be obtained for the CJonfederation if it 
should burden itself with an act so certain to be the source of strife, and 
so likely to destroy the Union, as the closing of the Mississippi. Like 
wise and prudent men therefore, they availed themselves of the probable 
formation of a new government, and by general consent postponed the 
whole matter to await the action of the great convention of 1787. After 
the Constitution had been adopte<l the negotiation was formally referred 
to the new federal government which was about to be formed, 
(Mar. 1789) ; with a declaration of the opinion of Congress that the 
free navigation of the river Mississippi was a clear and essential right 
of the United States and ought to be so considered and supported. 

The facts thus enumerated abundantly support the allegation with 
which this division of the argument began : viz: that the Confederation 
was in no proper sense a government. They further show that in the 
revolted colonies political evolution had gone no farther than the es- 
tablishment of thirteen communities legally independent of all the rest 
of the world and of each other. No American nation had been formed. 
The j)eople of the states noedeil to be in closer union, for the strongest 
of political and economic reasons. Each state must however decide for 
itself whether it would be a party to the establishment of a more rational 
political order. Tardy recognition of political and economic needs 
resulted in the assembling of the Federal Convention. February 21, 1787. 



CHAPTER VII. 
CONSTITUTION OF THE UNITED STATES OF AMERICA. 

PREAMBLE, 

WE, the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquillity, provide for the 
common defence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
CoNSTiTUTiox for the United States of America. 

ARTICLE I, — The Legislative Depaktmen't. 

Section I. — Division of Legislative Powers. 1. All legis- 
lative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a senate and house of representatives. 



(AWf tn Chapter VI.) 
TlIK FeDKHAL (N)NVKNTION. 

The people of the several states, with the siiiijle exception of Hliode 
Island, chose delegates autliorized to co-operate with dele<rates from the 
other states, in drafting a rerisioH of the Articles of (\m federation. The 
Convention did not complete its work until Septend>er 1 7H7. Its ses- 
sions had been secret. So little was known of its purposes, that at 
length a rumor spread that the Convention intended to reconunend the 
establishment of a monarchy, with the second son of (jeorge III., the 
so-called Bishop of ()stiahruck\ on the throne. The members of the 
Convention represented all the varieties of opinion in the differcMit 
states. A scheme that would j)lease each of them was an impossibility. 
Without ])retending to unanimously approve, or even ju'omising to sup- 
port, in their own states, the scheme upon which they finally com])ro- 
mised, the delegates agreed to present to the states, for acceptance or 
rejection — not by the state governments, but — by popular ronrentions 
chosen for the purpose^ the following plan of government. 
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Section II. — The House of Representatives. 1. The house 
of representatives shall be comjwsed of members chosen every second 
jear, by the people of the several states ; and the electors in each state 
shall have the qualifications requisite for electors of the most numerous 
branch of the state legislature. 

2. No person shall be a representative who shall not have attained to 
the age of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that state in 
vhich he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among the 
everal states which may be included within this Union, according to 
heir respective numbers, which shall be determined by adding to the 
t^hole number of free persons, including those bound to service for a 
erin of years, and excluding Indians not taxe<l, three fifths of all other 
>ersons. The actual enumeration shall be made within three years after 
he first meeting of the Congress of the United States, and within every 
ubsecjuent term of ten years, in such manner as they shall by law direct. 
The number of representatives shall not exceed one for every thirty 
liousand, but each state shall have at least one representative; ( and until 
iuch enumeration shall be made, the State of New Hampshire shall be 
entitled to choose three ; Massachusetts, eight ; Rhode Island and Prov- 
dence Plantations, one ; Connecticut, ^ve ; New York, six ; New Jer- 
sey, four ; Pennsylvania, eight ; Delaware; one ; Maryland, six ; Vir- 
i^inia, ten ; North Carolina, five ; South Carolina, five ; and Georgia, 
three. ) 

4. When vacancies happen in the re})resentation from any state, the 
executive authority thereof shall issue writs of election to fill such Viican- 
cies. 

5. The liouse of representatives shall choose their speaker and other 
officers, and shall have the sole power of impeachment. . ... 

Section III. — Senate. 1. The senate of the United States shall 
be composed of two senators from each state, chosen by the legislature 
thereof, for six years ; and each senator shall have one vote. 

2. Immediately after they shall be assembled in consequence of the 
first election, they shall be divided, as equally as may be, into three 
classes. The seats of the senators of the first class shall be vacated at 
the expiration of the second year ; of the second class, at the expiration 
of the fourth year ; and of the third class, at the expiration of the sixth 
year, so that one third may be chosen every second year ; and if vacan- 
cies happen, by resignation or otherwise, during the recess of the legisla- 
ture of any state, the executive thereof may make temporary appoint- 
ments until the next meeting of the legislature, which shall then fill such 
vacancies. 

3. No person shall be a senator who shall not have attained to the 
age of thirty years and been nine years a citizen of the United States ; 
and who shall not, when elected, be an inhabitant of that state for which 
lie shall be chosen. 
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4. The vioe-preHirleiit of the United States shall be president of the 
»enate ; but shall have no vote, iinhiss they be ecjually divided. 

ij. The senattt shall (;hoose their other officers, and also a president 
pro tempore, in the absence of the vice-president, or when he shall^ exer- 
cise the offi<!e of president of the Tnited States. 

i), 'I'he senate shall have the sole power to try all impeachments. 
Wh<*n sittin;^ for that pnrj)Ose, they shall be on oath or affirmation. When 
the presirh;nt of the United Stat(\s is tried, the chief justice shall preside; 
and no jierson shall be convicted without the concurrence of two thirds 
of the nieniljers present. 

7. Jud<^ment, in case of impeachment, shall not extend further than 
U) removal from office, an<l disipialification to hold and enjoy any office 
of honor, trust, or profit, under the United States ; but the party con- 
victed shall, nevertheless, be liable and subject to indictment, trial, judg- 
ment, and punishment, according to law. 

Sk( TION IV^. Kl.KCTIONS OK SkXATOKS ASM) KePKKSEXTATIVES. 

1. Tin; tim<;s, phices, and manner of holding elections for senators and 
rei)r(;sentativ(;s, shall be? i)rescrib(;d in each state by the legislatures 
thereof; but the Uongrv'ss may, at any time, by law, make or alter such 
regulations, ex(*(*pt as to tlu^ places of choosing : enators. 

2. The Conirress shall assemble at least once in every vear ; and such 
nuM^ting shall Ixi on the first Monday in December, unless they shall by 
law appoint a diffiirent day. 

Skctiov V. — OuciAMZATioN OF CoNGiiKss. 1. Eacli house shall 
be the judge of the* elections, returns, and (pialifi cat ions of its own mem- 
bers ; and a majority of each shall constitute a quorum to do business ; 
but a smaller number may adjourn fr )ni day to day, and may be author- 
ized to compel the attendance of absent members, in such manner and 
under such penalties as each house may provide. 

2. Each house may determine the rules of its proceedings, punish its 
members for disorderly behavior, and, with the concurrence of two thirds, 
expel a member. 

3. Each house shall keep a journal of its })roceedings, and from time 
to time jmblish the same, excepting such parts as may, in their judgment, 
require secrecy; and the yeiis and nays of the members of either house, 
on any question, shall, at the desire of one fifth of those present, be en- 
tered on the journal. 

4. Neither house, during the session of Congress, shall, without the 
consent of the other, adjourn for more than three days, nor to any other 
place than that in which the two houses shall be sitting. 

Section VI. — Privileges and RESTiircTiONs. 1. 'The senators 
and representatives shall receive a compensation for their services, to 
be ascertained by law, and paid out of the treasury of the United States. 
They shall, in all cases, except treason, felony, and breach of the peace, 
be privileged from arrest during their attendance at the session of their 
respective houses, and in going to and returning from the same ; and for 
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any speech or debate in either house they shall not he questioned in any 
other place. 

2. No senator or representative shall, during the lime for \vhi<!h he 
^vas elected, he appointed to any civil oIKkh*, under tlu^ authority of the 
t nited States, which shall have Imhju create<i, or the emoluments where- 
of shall have been increased, during such time ; and no person holding 
^lU' office under the United States shall he a mend)er of eitlu^r house 
during his continuance in olfice. 

Section VII. — Mode of Passin(j Bills. 1. All bills for rais- 
^^g revenue shall originate in the house of representatives ; but the 
senate may propose or concur with amendments, as on other bills. 

^- Every bill which shall have passed the house of re{)res(^ntatives 

^^^ the senate shall, before it become a law, bti presented to the jjresidcnt 

^^ the United States. If he approve^ he shall sign it ; but if not, he 

• ^^^^s^ll return it, with his objections, to that Inmse in which it shall have 

^^^iLfniiated, who shall enter the objections at larger on their journal, and 

P'*<^ceed to reconsider it. If, after such re<'onsiderataon, two thirds of 

*^'**^t house shall agree to i)ass the bill, it shall be sent, together with the 

^^^j Mictions, to the other house, by whi(*h it shall likewise be reconsidered. 

^^^^^ if approved by two thirds of that house, it shall become a law. But, 

^^ sll such cases, the votes of both houses shall be determined by yeas 

*Y^^^ ^ays, and the names of the j)ersons voting for and against the bill 

^1^^x11 be entered on the journal of each house resp(;ctively. If any bill 

^^ ^^11 not be returned by the president within ten days (Sundays excepted) 

^■*-^«r it shall have been presented to him, the same shall be a law in like 

^^^^^Xnner as if he had signed it, unless the Congress by their adjournment 

P"^^^vent its return, in which case it shall not be a law. 

-^l P^verv order, ix^solution, or vote, to which the concurrence of the 
^^"late and house of representatives may be necessary (exce])ton a <|ues- 
^^^^^n of adjournment), shall be ])resented to the president of the United 



^^5ites ; and before the same shall take effect, shall be approved by him, 
^^^ 5 being disapproved by him, shall be repassed by two thirds of the sen- 
*^^ and house of representatives, according to the rules and limitations 
^ ^^ escribed in the case of a bill. 

Section YIIl. — Powers Vested ix Congress. The Congress 
.all have power — 

^ 1. To lay and collect taxes, duties, imposts, and excises, to pay the 
-J^^bts and provide for the connnon defence and general welfare of the 
T^^nited States ; but all duties, imposts, and excises shall be uniform 
^ Viroughout the United States : 

2. To borrow monev on the credit of the United States : 

3. To regulate commerce with foreign nations, and among the sever- 
^•1 sta-tes, and with the Indian tribes : 

4. To establish a uniform rule of naturalization, and uniform laws 
^^n the subject of bankruptcies throughout the United States : 

5. To coin money, regulate the value thereof, and of foreign coin, 
^^ fix the standard of weights and measures : 
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G. To provide for the punishment of counterfeiting the securities 
and current coin of the United States : 

7. To establish post offices and post roads : 

8. To promote the progress of science and useful arts, by securing, 
for limited times, to authors and inventors, the exclusive right to their 
respective writings and discoveries : 

\). To constitute tribunals inferior to the supreme court ; 

10. To define and punish piracies and felonies committed on the 
high seas, and offences against the law of nations : 

11. To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on laud and water : 

12. To raise and support armies ; but no appropriation of money to 
that use shall be for a longer term than two years : 

13. To provide and maintain a navy : 

14. To make rules for the government and regulation of the land 
and naval forces : 

15. To provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions : 

IG. To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the service 
of the United States, reserving to the states respectively the appoint- 
ment of the officers, and the authority of training the militia according 
to the discipline prescribed by Congress : 

17. To exercise exclusive legislation, in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession of par- 
ticular states, and the acce})tance of Congress, becrome the seat of gov- 
ernment of the United States ; and to exercise like authority over all 
plac^es j)urchased, by the consent of the legislature of the state. in which 
the same shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings : 

18. To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other powers vested by 
this constitution in the government of the United States, or in any de- 
j)artment or officer thereof. 

Section TX. — Restrictions on the General Governmbint. 1. 
The migration or importation of such persons as any of the states now 
existing shall think proper to admit, sliall not be prohibited by the Con- 
gress prior to the year one thousand eight hundred and eight ; but a tax 
or duty may be imposed on such importation, not exceeding ten dollars 
for each person. 

2. The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety may 
require it. 

3. No bill of attainder, or ex post facto law, shall be passed. 

4. No capitation or other direct tax shall be laid, unless in propor- 
tion to the census or enumeration heretofore directed to be taken. 

5. No tax or duties shall be laid on articles exported from any state. 
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6. No preference shall be given, by any regulation of commerce or 
revenue, to the ports of one state over those of another ; nor shall 
vessels bound to or from one state be obliged to enter, clear, or pay 
-duties in another. 

7. No money shall be drawn from the treasury but in consequence 
of appropriations made by law ; and a regular statement and account 
of the receipts and expenditures of all public money shall be published 
from time to time. 

8. No title of nobility thall be granted by the United States, and no 
person holding any office of profit or trust under them shall, without the 
-consent of^ the Congress, accept any present, emolument, office, or title 
of any kind whatever, from any king, prince, or foreign state. 

Section X. — Restrictions on the States. 1. No state shall 
enter into any treaty, alliance, or confederation ; grant letters of marque 
and reprisal ; coin money ; emit bills of credit ; make anything but gold 
and silver coin a tender in payment of debts ; pass any bill of attainder, 
ex post facto law, or law impairing Jthe obligation of contracts ; or grant 
any title of nobility. 

2. No state shall, without the (consent of the Congress, lay any im- 
posts or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws ; and the net produce of all 
duties and imposts, laid by any state on imports or exports, shall be for 
the use of the treasury of the United States, and all such laws shall be 
-subject to the revision and control of the Congress. No state shall, 
without the consent of Congress, lay any duty of tonnage, keep troops 
or ships of war in time of peace, enter into any agreement or compact 
with another state, or with a foreign power, or engage in war, unless 
act\;ially invaded or in such imminent danger as will not admit of delay. 

ARTICLE II. — The Executive Department. 

Section I. — Election and Qialifications of Execttive 
1. The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the terra of four years, 
and, together with the Vice-President, chosen for the same term, be 
elected as follows : 

2. Each state shall appoint, in such manner as the legislature thereof 
may direct, a number of electors equal to the whole number of senators 
and representatives to which the state may be entitled in the Congress ; 
but no senator, or representative, or person holding an office of trust or 
profit under the United States shall be appointed an elector. 

[3. *The electors shall meet in their respective states, and vote by 
ballot for two persons, of whom one, at least, shall not be an inhabitant 
of the same state with themselves. And they shall make a list of all 
the persons voted for, and of the number of votes for each ; which list 



♦This clause, within brackets, has been superseded by tlie 12tli Amendment. 
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th*'V j^hall -Hijrn and certify, and transmit sealed to the seat of govern- 
inent of flie I'nited States, directed to the president of the senate. The 
pn-.-idr-nt of the senate shall, in the presence of the senate and house of 
representatives, open all the certificates, and the votes shall then he 
counterL The person having the ;L(r(*atest number of votes shall be the 
president, if such number be a majority of the whole number of electors 
apfH>intcrl ; and if there be more than one who have such majority, and 
have an erjual nund)er of votes, then the house of representatives shall 
iinmciliately r-hoose, by ballot, one of them for president ; and if no 
per-on have a majority, then, from the five highest on the list, the said 
Iioui»*' fhall. in like manner, choose the president. But, in choosing the 
president, the votes shall Ix^ taken by states, the representation from 
each *tafe having one V()t(; ; acjuorum for this purpose shall consist of 
a niendier or members from two thirds of the states, and a majority of 
all the •states >liall be necessary to a choice. In every case, after the 
r-hojee r>f the president, the person having the greatest number of votes 
r>f I he elerrtor.N shall be the vice president. I>ut, if there should remain 
two or nirire wliri have (Mpial votes, the senate shall choose from them, 
b\ ballol. the viee president.] 

I. 'i'he Congress may determine the time of choosing the electors, 
nt\(\ flie day on which they shall i^ive their votes ; which dav shall be 
the H;inie fhroiiglioul the I'nited Sates. 

'/. No per-ion, exrrept a natural born citizen, or a citizen of the 
lulled State-, at the time of the* adoj)tion of this constitution, shall be 
i'ligible to the office of presid(fnt ; neither shall any person be eligible 
to that r/ffirte who .shall not have attained to the age of thirty-five years, 
and been fonrteciu years a residtMit within the United States. 

0. ill case of the removal of the president from office, or of his 
death, resignatio;i, or inability to discharge the ])0wers and duties of the 
said office, the same shall devolves on the vic(vpresident ; and the 
Congress may, by law, provide for tli<^ case of removal, death, resigna- 
tion, or inability, both of tin' j)resi(lent and vice-president, declaring 
what officer shall then a<'t as president ; and such officer shall act accord- 
ingly, until the disability be removed, or a jjresident shall be elected. 

7. 'i'he president shall, at statcid times, receive for his services a 
compensation, whi(;h shall neither be increased or diminished during the 
period for whic^h he shall have been elected ; and he shall not receive 
within that ixM'iod any oth(;r emolument from the United States, or any 
of th(}m. 

8. liefore he ent(;r on the execution of his office, he shall take the 
following oath or affirmation : — 

"I do solemnly swear (or affirm) that I will faithfully execute the 
office of Presid(^nt of the United States, and will, to the best of my 
ability, preserve, protect, and defend the Constitution of the United 
States." 

Section. II. — Powers of the President. 1. The president 
shall be commander-in-chief of the army and navy of the United States. 
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and of the militia of the several states, when called into the actual ser- 
vice of the United States ; he may require the opinion, in writing, of 
the principal officer, in each of the executive de])artnients, upon any 
subject relating to the duties of their respective offices ; and he shall 
have power to grant reprieves and pardons for offences against the 
United States, exce})t in cases of impeachment. 

2. He shall have power, by and with the advice and consent of the 
senate, to make treaties, provided two thirds of the senators present 
concur ; and he shall nominate, and by and with the advice and 
consent of the senate shall appoint, ambassadors, other public ministers 
and consuls, judges of the supreme court, and all other officers of the 
United States whose appointments are not herein otherwise 2)rovided 
for, and which shall be established by law. But the C'onjxress mav, bv 
iaw, vest the appointment of such inferior othcers as they think proper 
in the president alone, in the courts of law, or in the heads of depart- 
nieiits. 

3. The president shall have power to fill u}) all vacancies that may 
happen during the recess of the senate, by granting commissions wliich 
sliall expire at the end of their next session. 

Section III. — DiTrns of the Pkesident. 1.. He shall, from 
time to time, ij^ive to the Couij^ress information of the state of the Union, 
ixnd recommend to their consideration such measures as he shall iudije 
necessary and expedient ; he may, on extraordinary occasions, convene 
V)Oth houses, or either of them, and, in case of disagreement between 
"them with respect to the time of adjournment, he may adjourn them to 
:sucb time as he shall think proper ; he shall receive ambassadors and 
other public ministers ; he shall take care that the laws be faithfully 
t3xecuted ; and shall commission all the oflicers of the United States. 

Section IV. — iMrEAciiMENTS. 1. The president, vice-president, 
and all civil officers of the United States, shall be removed fnmi office 
on impeachment for, and conviction of, tn^ison, brib(?ry, or other high 
crimes and misdemeanors. 

ARTICLE HI.— The Ji dhial Depaktment. 

Section I — ,Tui)Ictal Poweh, how Vested. 1. The judicial 
power of the United States shall be v(;sted in one Supreme Court, and in 
such inferior courts as the C'ongress may, from time to time, ordain and 
establish. I'he judges, both of the supi'cme and inferior courts, shall 
hold their offices during good behavior ; and shall, at stated times, 
receive for their services a compensation which shall not be diminished 
during their continuance in office. 

Section II. — Ji uisdictiox Defined. 1. The judicial jmwer shall 
extend to all cases in law and ecpiity, arising under this constitution, the 
laws of the United States, and treaties made, or which shall be made, 
under their authority ; to all cases affecting ambassadors, other i)ublic 
ministers, and consuls ; to all cases of admiralty and maritime jurisdic- 



4(; 

tioii ; to controversies between two or more states; between a state and 
citizens of another state ; between citizens of different states ; between 
citizens of the same state claiming lands under grants of different states;: 
and between a state, or the citizens thereof, and foreign states, citizens, 
or subjects. 

2. In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a state shall be a party, the supreme court 
shall have original jurisdiction. In all the other cases before mentioned, 
the supreme court shall have appellate jurisdiction, both as to law and 
fact, with such exemptions, and under such regulations, as the Congress^ 
shall make. 

v{. The trial of all crimes, except in cases of impeachment, shall be 
by jury, and such trial shall be held in the state where the said crimes^ 
shall have been committed ; but when not committed within any state, 
the trial shall be at such place or places as the Congress may by law 
have directed. 

Skction III. — Dkfixitiox AM) Punishment of Treason. 
1. Treason against the I'nited States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason, unless on the testimony 
of two witnesses to the same overt act, or on confession in oi>en court. 

2. The Congress shall have power to declare the punishment of trea- 
son ; but no attainder of treason shall work corruption of blood, or 
forfeiture, excei)t during the life of the person attainted. 

ARTICLE IV. — Miscellaneous Provisions. 

Section 1. — Rights of States. 1. Full faith and credit shall be 
given in each state to the public acts, records, and judicial proceedings 
of every other state. And the Congress may, by general laws, prescribe 
the manner in which such acts, records, and proceedings shall be proved^ 
and tlie effect thereof. 

Section li. — PiiiviLECiEs and Liabilities of Citizens. 
1. The citizens of each state shull be entitled to all privileges and im- 
munities of citizens in the several states. 

2. A person charged in any state with treason, felony, orothercrime, 
who shall flee from justice, and be found in another state, shall, on de- 
mand of the executive authority of the state from which he fled, be 
delivered up, to be removed to the state having jurisdiction of the crime. 

3. No person held to service or labor in one state, under the laws 
thereof, escaping into another, shall, in consequence of any law or reg- 
ulation therein, be discharged from such service or labor ; but shall be 
delivered up on claim of the party to whom such service or labor may be 
due. 

Section III. — Admission of New States and Regulation of 
Other Territory. 1. New states maybe admitted by the Congi'ess 
into this Union ; but no new states shall be formed or erected within the 
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jurisdiction of any other state, nor any state be formed by the junction 
of two or more states, or parts of states, without the consent of the 
legislature of the states concerned, as well as of the Congress. 

2. The Congress shall have power to dispose of, and make all need- 
ful rules and regulations respecting, the territory or other property 
belonging to the United States ; and nothing in this constitution shall be 
so construed as to prejudice any claims of the United States, or of any 
particular state. 

Section IV. — Republican Government Guaranteed to the 
States. 1. The United States shall guarantee to every state in this 
Union a republican form of government, and shall protect each of them 
against invasion ; and on application of the legislature, or of the exec- 
utive (when the legislature cannot be convened), against domestic 
violence. 

ARTICLE V. — Amendmknts. 

The Congress, whenever two thirds of both houses shall deem it 
necessary, shall propose amendments to this constitution ; or, on the ap- 
plication of the legislatures of two thirds of the several states, shall call 
a convention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this constitution, when 
ratified by the legislatures of three fourths of the several states, or by 
conventions in three fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress ; provided, that no amend- 
ment which may be made prior to the year one thousand eight hundred 
and eight shall in any manner affect the first and fourth clauses in the 
ninth section of the first article ; and that no state, without its consent, 
shall be deprived of its equal suffrage in the senate. 



ARTICLE VL — National Obligations; Declaration of Su- 
premacy ; AND Tests of Qualification for Office. 

1. All debts contracted and engagements entered into before the 
adoption of this constitution, shall be as valid against the United States 
under this constitution as under the Confederation. 

2. This constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be tlie supreme law 
of the land; and the judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state 'to the contrary notwith- 
standing. 

3. The senators and representatives before mentioned, and the mem- 
bers of the several state legislatures, and all executive and judicial officers, 
both of the United States and of the several states, shall be bound by 
oath or affirmation to support this constitution ; but no religious test shall 
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ever be require*! as a <|iialiH('atioii to any office or ])ul>lic trust uuder the 
Uiiite<l States. 

ARTICLE VII.— Uatificatiox. 

The ratification of the conventions of nin(i states shall be sufficient for 
the establishment of this constitution between the states so ratifying the 
same. 

Done in convention by tlu? unanimous consent of the states jDresent, the 
seventeenth day of S(;ptember, in tlie year of our Lord one thou- 
sand seven hundred and eighty-seven, and of the independence of 
the United States of America the twelfth. In witness whereof, we 
have hereunto subscribed our names. 

GEO. WASIIlNCrrON, 

Presidf. (ukI deputy from Virginia. 

AMENDMENTS TO THE CONSTITUTION. 

Akticlk I. ^Congress shall make no hiw res])ecting an establish- 
ment of religion, or prohibiting the fre(^ exercise thereof; or abri<lging 
the fnjedom of spee(;h, or of the j)ress ; or the right of the people ])eace- 
ably to assemble and to ])etition the government for a redress of grievances. 

Akticlk II. A well regulated militia being necessary to the security 
of a free state, the right of the j)eoi)h' to keep and bear arms shall not 
be infringed. 

AuTU'LK III. No soldier shall, in tinu^ of ]>eace, be quartered in 
any house, without the consent of the owner ; nor in time of war but in 
a manner to be ])rescribed by law. 

Article IV. The right of the people to be secure in their persons, 
houscjs, pa})ers, and effects, against unreasonable searches and seizures, 
sliall not be violated ; and no warrants shall issue but upon probable 
cause, su[)j)()rted by oath or allirmation, and ])articularly describing the 
place to Ik; searched, and the persons or things to be seized. 

Akticlk V. i^o person shall be held to answer for a capital or 
otherwise infamous crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service, in time of war or i)ublic danger ; nor 
shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb ; nor shall be compelled, in any criminal case, 
to be a witness against himself ; nor be deprived of life, liberty, or 
pro})erty, without due 2:>rocess of law ; nor shall })rivate i)roperty be 
taken for public use, without just compensation. 

Akticle VI. In all criminal prosecutions the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury of the state 



*Tlie first ten aiiiendinents were proiM)se(l in 1789, and declared adopted in 1791. 
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and district wherein the crime shall have beeu committed, which district 
shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation ; to be confronted yvith the wit- 
nesses against him ; to have compulsory process for obtaining witnesses 
in his favor ; and to have the assistance of counsel for his defence. 

Article VIL In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury shall be 
preserved ; and no f^ct tried by a jury shall be otherwise re-examined, 
in any court of the United States, than according to the rules of the 
common law. 

Akticle VIII. Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 

Article IX. The enumeration in the constitution, of certain 
rights, shall not be construed to deny or disparage others retained by 
the people. 

Article X. The powers not delegated to the United States by the 
constitution, nor prohibited by it to the states, are reserved to the states 
respectively or to the people. 

*^ Article XI. The judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or prosecut- 
ed against one of the United States, by citizens of another state, or bj- 
citizens or subjects of any foreign state. 

tARTiCLE XII. The electors shall meet in their respective states, 
and vote by ballot for president and vice-president, one of whom, at 
least, shall not be an inhabitant of the same state with themselves ; they 
shall name in their ballots the person voted for as president, and in dis- 
tinct ballots the person voted for as vice-president ; and they shall make 
distinct lists of all persons voted for as president, and of all persons voted 
for as vice-president, and of the number of votes for each, which lists 
they shall sign and certify, and transmit, sealed, to the seat of the govern- 
Uient of the United States, directed to the president of the senate ; the 
president of the senate shall, in the presence of the senate and house of 
I'epresentatives, open all the certificates, and the votes shall then be 
Counted ; the person having the greatest number of votes for president 
shall be the president, if such number be a majority of the whole number 
of electors appointed ; and if no person have such majority, then from 
the persons having the highest numbers, not exceeding three, on the 
list of those voted for as president, the house of representatives shall 
choose immediately, by ballot, the president. But, in choosing the pres- 
ident, the votes shall be taken by states, the representation from each 
state having one vote ; a quorum for this purpose shall consist of a mem- 
ber or members from two thirds of the states, and a majorit}^ of all the 
states shall be necessary to a choice. And if the house of representa- 
tives shall not choose a president, whenever the right of choice shall de^ 
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volve upon them, before tlie fourth (hiy of March next following, then 
the vice-president shall act as president, as in the case of the death or 
other constitutional disability of the president. The person having the 
greatest number of votes as vice-president, shall be the vice-president, if 
such number be a majority of the whole number of electors appointed ; 
and if no person have a majority, then from the two highest numbers on 
the list the senate shall choose the vice-president ; a quorum for the pur- 
pose shall consist of two thirds of the whole number of senators, and a 
majority of the whole number shall be necessary to a choice. But no 
person constitutionally ineligible to the office of president, shall be eligi- 
ble to that of vice-president of the Ignited States. 

*AKTrcLE XIII. Section I. Neither slavery nor involuntary servi- 
tude, except as a punishment for crime, whereof the party shall have 
been duly convicted, shall exist within the United States, or any place 
subject to their jurisdiction. 

Skctiox II. Congress shall have jiower to enforce this article by 
appropriate legislation. 

tAuTiCLE XIV. Section I. All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the state wherein thev reside. No state shall 
make or enfon^e any law which shall abridge the privileges or immunities 
of citizens of the United States ; nor shall any state deprive any person 
of life, liberty, or property, without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws. 

Section II. Representatives shall be apportioned among the several 
states according to their respective numbers, counting the whole number 
of persons in eac^h state, excluding Indians not taxed. But when the 
right to vote at any election for the choice of electors for president and 
vice-president of the United States, rejiresentatives in Congress, the ex- 
ecutive or judicial officers of a state, or the members of the legislature 
thereof, is denied to any of the male inhabitants of such state, being 
twenty-one years of age and citizens of the United States, or in any way 
abridged, except for j)artici2)ation in rebellion or other crime, the basis 
of representation therein shall be reduced in tlie proportion in which the 
number of such male citizens shall bear to the whole number of male 
citizens twentv-one vears of ajje in such state. 

Section III. No person shall be a senator or representative in Con- 
gress, or elector of president or vice-i)resident, or hold any office, civil or 
military, under the United States, or under any state, who, having pre- 
viously taken an oath as a member of Congress, or as an officer of the 
United States, or as a member of any state legislature, or as an executive 
or judicial officer of any state, to support the constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, 
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or given aid or comfort to the enemies thereof. But Congress may, by 
<a vote of two thirds of each house, remove such disability. 

Section IV. The validity of the public debt of the United States, 
authorized by law, including debts incurred for payment of pension and 
bounties for services in suppressing insurrection or rebellion, shall not 
be questioned. But neither the Lnited States nor any state shall assume 
or pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation of 
any slave ; but all such debts, obligations, and claims shall be held illegal 
and void. 

Section V. Congress shall have power to enforce, by appropriate 
legistation, the provisions of this article. 

♦Article XV. Section I. The rights of citizens of the United 
States to vote shall not be denied or abridged by the United States, or 
by any state, on account of race, color, or previous condition of servitude. 

Section II. Congress shall have power to enforce this article by 
appropriate legislation. 



CHAPTER VIII. 
analysis of the constitttion. 

(^f the scheme proposed by the Convention, taken in connection with 
the different state constitutions, which must be considered as jiarts of the 
same plan of government, the fundamental character was as follows : — 

The government thus, outlined was a complex system — one central or 
general administration, for national purposes ; many state administra- 
tions with independent control over local concerns. It is not true that 
either of these governments was supreme over the other. It is true that 
each government was supreme over certain particular subjects. The 
state governments were supreme within their sphere ; while within that 
sphere the general government had absolutely no jurisdiction. The 
general government was supreme within its wider sphere, and here tlie 
states in their turn, were powerless. 

In justification of the foregoing, we remark (following Pomeroy, 
Constitutional Law, § 98, sq.) : — 

The government provided for by the Constitution was, 
first. National. 

This fact is shown ; — 

A. ^ the preamble, 

"We the people of the United States, in order to form a more perfect 
union, establish justice, ensure domestic tranquility, provide for the common 

♦The fifteenth ainendinent was proposed in 1809, and adoptetl in 1870. 



defence, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this constitution for the 
United States of America." 

It was frequently denied by the partisans of State Sovereignty, that 
the language of this preamble condemned their views. But the framers 
of the Constitution of the Southern Confederacy (1861) bore unwilling 
testimony that the language of the original Constitution did not teach 
State Sovereignty. They adopted as a substitute the following : — 

"We, the people of the Confederate States, each state acting in its sovereign 
and independent character ^ in order to form a permanent federal government, 
establish justice, etc., do ordain and establish this constitution for the confed- 
erate states of America." 

The nationality of the government is implied : — 

B. By the Declaration of Supremacy, (Art. VI. § 2.) 

"This Constitution and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under the 
authority of the United States, shall be the Supreme Law of the Land, and 
the judges in every state shall be bound thereby, anything in the constitutiou 
or laws of any state to the contrary notwithstanding.'' 

This declaration implies that the united people, the source of all polit- 
ical power, have delegated a portion of their own inherent powers of 
legislation and government, to their appointed rulers ; and that in the 
exercise of those delegated powers these rulers are supreme throughout 
the land. Before the adoption of the Constitution, the state govern- 
ments had the sole right to make laws concerning bankruptcies, for 
example. But by the Constitution, the people gave to the general gov- 
ernment supreme power of legislation upon that subject. (Art. I. Sec. 
8. § 4.) If Congress exerts its authority, though every state in the 
Union should enact other bankrupt laws, the latter would be null, while 
the law of Congress would be binding in every state. 

The Constitution implies the nationality of the government : — 

C. By assuming thai the status of citizenship and the consequent duty 
<of allegiance, exist independently of the written constitution itself. (The 
instrument however establishes the legal claim to that ^allegiance.) lu 
this, the Constitution is in bold contrast with the Articles of Confedera- 
tion. Were the contemplated government a mere federation of equal, 
sovereign states, united for certain purposes of administration, there 
could be no real nation and no citizenship. The term citizen had 
attained a definite meaning long before our fathers employed it in the 
Constitution. It implied a political society, — a nation, — of which the 
individual is a member, to which he owes allegiance, and which is bound 
to give him protection. Now, it is to be observed that, while the Con- 
stitution nowhere in terms defines the status of citizenship, or declares 
what persons shall be admitted thereto, it does assume its existence, and 
provide for all the consequences that flow from the relation ; the general 
government has exclusive power to admit persons of foreign birth to 
that condition ; while the article in relation to treason (Art. VI. Sec. 
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III.) recognizes the cUitj of allegiance, for the essence of the crime of 
treason is the violation of allegiance. 
The Constitution implies the nationality of the government : — 
i). Jiy protnding for the ownership by the United States of ail neu\ 
unappropriated public lands within the borders of the states and territf*- 
ries. (Art. IV. Sec. III. §2.) The King of Great Britain was held 
to be the ultimate owner of the soil, and the proprietor of all the 
domain not allotted to private holders. The United States succeeded to 
this title. Durinjf the Confederation/ while the idea of nationalitv was 
not yet publicly admitted, the states separately ceded to the general 
government whatever title had l)een claimed by either of them to all 
unappropriated western lands, and only retained the proprietorship of 
land within their immediate territorial limits. This title the Constitution 
continued, and extended over all subsequent acquisitions by purchase or 
conquest. Nor does the ownership pass from the United States and vest 
in a particular state, when the latter becomes organized as a separate 
commonwealth, throws off its territorial character, and is admitted as a 
state into the Union ; but the nation retains its property, and from it 
must all private purchasers derive their rights. This original and para- 
mount dominion in the soil which may be added to the territory of the 
country, is a high attribute of sovereignty, the prerogative of an inde- 
pendent body politic, and not of a mere agent to carry on certain gov- 
ernmental acts. 

The Constitution implies the nationality of the government : — 

E. In the essential character of the legislative powers conferred npon 
Congress. It is plain that not the number but the extent of such 
powers gives to the government exerting them its national character. 
It is also plain that the powers of legislation which the Constitution 
confers upon the general government are of a much higher class, more 
imbued with the essential attributes of sovereignty than those which the 
state governments exercise ; e. g.; — 

The general government possesses the exclusive right to regulate 
commerce ; to naturalize aliens ; to coin money ; to establish post-offices; 
to grant patent 'and copy rights ; to declare war ; to raise and support 
armies and navies and to govern the same. 

Congress has further the unlimited power to lay taxes of all kinds — 
some to the exclusion of the states — as duties on imports ; others in 
connection with the states. Finally the general government is to be sole 
judge of what particular measures are fit, proper and necessary in order 
to carry these general grants of power into proper execution. 

The nationality of the government is implied : — 

F. In the essential nature of the powers conferred on the Executive, 
These are attributes of independent sovereignty, conferabie only by the 
political society in which that sovereignty resides. 

The nationality of the government is implied : — 

G. In the essential character of the powers conferred upon the Ju- 
diciary, Many of these are exclusively held by the courts of the nation, 
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ainl are coniinenBurate witli the legislative functions granted to the gov- 
ernment ; e. g.; The Supreme Court has jurisdiction in all cases arising 
under the Constitution, the laws of the United States and treaties made 
under their authority. It follows that state constitutions and laws, as 
well as acts of Congress may be reviewed, questioned, condemned, and 
declared null and void by the national judiciary. 

The nationality of the government is implied: — 

11. In the provision (rf means Iry which the sovereign people may make 
umendments in their organic law, (Art. V.) 

In no particular has the change in our fundamental law been so rad- 
ical as in respect to the interpretation given to this power of amendment. 
This must be shown later. It is sufficient to assert, at this point, that 
the intention of the majority, who agreed to present the Constitution of 
17M7 to the country, was to plan such a scheme as would just suffice to 
create a central authority with power enough to be actually a govern- 
ment ; in (contrast with the Congress of the Confederation. The power 
of amendment defined in Art. V. implied, in their view, no right of the 
amending states to increase the powers of the general government, or to 
give it authority over new subjects ; but simply to modify the machinery 
of government otherwise provided for in the Constitution. If Art* V. 
had been understood in 1 787 as it is to-day^ not a single one of the thirteen 
states woidd have accepted the Constitution. 

The government provided for by the Constitution was, 
SECOND, Local. 

The people unquestionably intended to authorize an administrative 
system incorporating in its purity, the idea of T^ocal Self-Government, 
which they could trace ba(;k to the primitive customs of their Teutonic 
ancestors on the Elbe and the Weser. They accordingly established, as 
we have seen, a national government with sovereign powers, legislative, 
executive and judicial, within its sphere. At the same time the people 
authorized state governments with rights as com2)lete and independent 
within their sphere, as those of the general government. The powers 
and functions intrusted to the central organization have a wider field of 
activity than those intrusted to the local commonwealths; but within 
their respective limits of operation, each class is uncontrolled by the 
other. The division of powers between the different departments of 
government was made as follows : Those affairs which are peculiarly 
national, which affect the body of citizens, are managed by the one central 
government or by the general department of the one government. Those 
affairs which are local, which affect the individual citizen in his private 
capacity abstrac^ted from his relations to the whole political society, are 
managed by the local department of the government, or in other words, by 
the separate state governments found in existence and left in existence by 
the same Constitution. 

The manner in which this disthiction was drawn will appear suffi- 
ciently by interpretation : — First : of certain constitutional limitations 
upon the government ; and second : of certain constitutional grants of 
power. 
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A. KeLATI<»\ UKTWEEX the national and state (i<»VEUN« 
MKNTS ILLUSTRATED BY CONSTITUTIONAL LIMITATIONS. 

'*When the Constitution was acted on bv the states, five of them 
proposed amendments. These amendments did not contemphite a change 
in the government formed by the Constitution, but constituted a bill of 
rifirhts. The Constitutional Convention had not considered it necessary 
to include a specific bill of rights in the Constitution, because its repub- 
lican nature inferentially covered the ground. Dut the people at large 
had great respect for Magna Charta and the English bills of rights ; hence 
when amendments containing some of the provisions of those instru- 
ments were proposed in the first Congress, they were adopted, and 
became an integral part of the Constitution.'* 

The first ten Amendments were as follows : — 

ARTICLE I. — Freedom of Religion, etc. 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof ; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble, and to petition 
the government for a redress of grievances. 

(1. vid. Magna Charta, Sec. I, Taswell — Languiead, p. 110. 2. cf. Bill of 
Rights, Sec. 9, T— L. p. 656 and pp. 323-4. 3. cf . T— L. pp. 756 sq. 4. cf . 
T— L. p. 618 ) 

ARTICLE II. — Right to Bear Arms. 

A well-regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 
(Vid. Bill of Rights. Sec. 7. T— L, p. 656.) 

ARTICLE III. — Quartering Soldiers on Citizens. 

No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner; nor in time of war but in a manner to be prescribed by 

(Vid. Petition of Right, Sec. VI. T— L. 547.) 

ARTICLE IV.— Search Warrants. 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated; and 
no warrants shall issue but upon probable cause, supported by oath or affirma- 
tion, and particularly describing tlie place to be searched, and the persons or 
things to be seized. 

(Vid. T — L. 763. for decision or illegality of general warrants.) 

ARTICLE V. — Trial for Crime, etc. 

No person shall be held to answer for a capital, or otherwise infamous 
crime unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia when in active service in 
time of war or public danger; nor shall any person be subject for the same 



offence to be twice put iu jeopardy of life or limb; nor shall be compelled iu 
an3' criminal case to be a witness against himself; uor be deprived of life, 
liberty, or property, without due process of law ; nor shall private property be 
taken for public use, without just compensation. 

(Ce. Petition of Right. Sees. Ill ancl VII. T— L. pp. 546-7. Bill of Rights, 
Sees. 11 and 12. T— L. p. 657 ) 

ARTICLE VI. — Rights of Accused Persons. 

Ill all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the assistance of 
counsel for his defence. 

(Cf . Magna Charta, Sees. 39 and 40. T — L. p. 128. Habeas Corpus Act, of 
1679, T— L. 623 sq.) 

ARTICLE VII.— Suits at Common Law. 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved; and no fact tried by a 
jury shall be otherwise re-examined in any court of the United States than 
according to the rules of the common law. 

(Cf. Blackstoue; Commentaries, Bk. Ill, 349. IV, 349, 414, 441.) 

ARTICLE VIII.— Excessive Bail. 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishment inflicted. 
(Cf . Bill of Rights, 10, T— L. 657. 

ARTICLE IX. 

The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people. 

ARTICLE X. 

The powers not granted to the United States by the Constitution, nor pro- 
hibited by it to the states, are reserved to the states respectively or to the 
people. 

For our present purpose, answers to the following questions are neces- 
sary ; viz.: — Against the usurpations of what poiver do these provisions 
secure the citizens ? Or, what amounts to the same thing : — Upon what 
poicer do these provisions impose restraints ? 

The (juestions may be put iu concrete form thus : — Suppose the people 
of any state have omitted any of these restrictions in their state constitu- 
tion ; or suppose the people abolish certain of them; could any of the 
inhabitants of that state appeal to the national authorities, and bring 
these prohibitions of the national constitution to bear uj^on the local gov- 
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eminent ? SuppoHe a state should abolish trial by jury in cases arising 
under its laws ; suppose a state should abolish the right of its citizens to 
•claim "just compensation" in all c-ases for their private jiroperty which 
the state had appropriated ; supiK)8e a stiite should adopt no prohibition 
■of '^excessive fines," or **cruel and unusual punishments : " — could the 
Jiational law be brought to bear in the case ? 

The answer is that the general limitations contained in the United 
States Constitution and which have l>een quoted, have reference only to 
the national government and do not apply to the several states. So far, 
then, as the states did not infringe upon express provisions in the Con- 
stitution especially addressed to them, or upon those implied in the whole 
scope of that instrument and in the grants of i)ower to the general gov- 
•ernment, they might regulate their own internal economy as seemed best 
to themselves. The L utted States were forbidden either by the legisla- 
tive, executive or judicial departments, to deprive a person of any of the 
immunities and privileges guarde<l by the constitutional Bill of Rights. 
The states might, in respect to their own inhabitants, if consistent with 
their ow^n organic laws, infringe them all. 

The following cases illustrate the (.'haracter of the Constitution of 
1787 in this respect: — 

Barrox >>. THE Mayor of Baltimore. 

The city of Baltimore had taken the property of Barron without just 
•compensation. ^ statute of the Maryland Legislature authorized the 
act. The case was carried to the United States Supreme Court. The 
•decision, rendered by C. J. Marshall, was as follows : — 

''The plaintiff contends that the case comes within that clause of the fifth 
amendment to the Constitution, which inhibits the taking of private property 
for public use without just compensation. He insists that this amendment, 
being in favor of the liberty of the citizen, ought to be so construed as to 
restrain the legislative power of a state as well as that of the United States. 
The question thus presented is, we think, of great importance, but not of much 
difficulty. The Constitution was ordained and established by the people of the 
United States for themselves, for their own government and not for the gov- 
ernment of the individual states. Each state established a constitution for 
itself, and in that constitution provided such limitations and restrictions on the 
powers of its particular government as its judgment dictated. The people of 
the United States framed such a government for the United States as they 
supposed best adapted to their situation, and best calculated to promote their 
interests. The powers to be conferred on this government were to be exercised 
by itself ; and the limitations on power, if expressed in general terms, are 
naturally, and we think necessarily, applicable to the government created by 
this instrmnent. They are limitations of power g^ranted in the instrument 
itself, not of distinct governments, framed by diflPerent persons, and for dif- 
ferent purposes. If these propositions are correct, the fiith amendment must 
be understood as restraining the power of the general government, not as ap- 
plicable to the states. In their several constitutions they have imposed such 
restrictions upon ^Jiair respective governments as their wisdom suggested ; 
such as they deemed most proper for themselves. It is a subject on which 
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they judge exclusively, and with which others interfere no farther than they 
are supposed to have a common interest." 

Hakkeu vs. the Pkoi'le. 

Barker ha<l l>eeii indicted and convicted under a law of the state of 
New York. His offence was the sendin<( of a challenije to tiirht a duel. 
The punishment awarded by the statute was that the party so convicted 
^^shall he incapable of hohluHj^ or heimj elected to^ aiii/ post <>f profit ^ 
trust, or emolument, clcll or military, under this state/^ The defendant 
(i. e. Barker, in the original trial before the state court) insisted that 
this statute was in derogation of that clause in the amendments to the 
United States (institution, which forbids the infliction of cruel and 
unusual jmnishments. Thc^ court held that the prorision in rjuestion 
only regulates the letjislatire (uid judicial action of the United States and 
has no application to the punishment of crimes against a state. 

B. Relation between national and state <;oveunment 

ILLISTKATED IN THE CASE OF (;1RTAIN (;RANTS OF POWER. 

(Cf. Pomeroy, 173 sq.) 

1st. Taxation. (Cf. Art. I. Sec. VIII; Art. I. Sec. II. i^ :3 ; Art. 
I. Sec. IX. § 4, 5, ; per contra. Art. I. Sec. X. § 2 and ''>.) 

Tlie questions arise ; '* What powers of taxation are held by Con- 
gress ?" and " What powers are held by the several states ?" 

In brief, the Unit(fd States Government within its sphere of action is 
paramount, and the states are subordinate. Because the nation is thus 
paramount, its taxing power is supreme ; it may be applied to all sub- 
jects ; it may be exerU^l upon all individuals, and upon every species of 
property ; and its demands must first be satisfied before the states can 
resort to the exercise of their functions. 

On the other hand, the states, because they are bodies politic, have also 
the power to tax, which they may exert in all instances, upon all subjects, 
and in all methods, except so far as they are restrained by the national 
Constitution. This implied limitation involves two distinct features. 

(1) The state power to tax must be exercised second to tlud of the general 
government ; in other words, the claims of the nation upon persons and 
property have priority, and must be satisfied even to the exclusion of those 
of the states. 

(2) The state power cannot be exerted upon the property of the general 
governmeiit, or upon means which that government has adopted to carry 
on its affairs. 

These propositions are fully sustained by the following decisions of 
the Supreme Court : — 

Congress had chartered the Bank of the United States, a branch of 
which was established at Baltimore. The legislature of Maryland 
passed an act which had the effect to lay a tax upon that branch. 
The question as to the validity of this tax was presented in — 
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McClLLOCIl vs. TIIK StATK f)F MARYLAND. 

The state law, as it applied to the bunk, was held to be unconstitu- 
tional and void. The opinion of the cx)urt, given by C J. Marshall, ^is 
among the most instructive commentaries upon the nature of the gov- 
ernment. It is reporteil that Wm. Pickering said of this opinion, that 
he saw in it a pledge of the immortality of the Union. The argument 
summarized is, that as the United States is paramount, all the means 
which it may lawfully adopt for carrying on public affairs are supreme 
and free from state legislation. As the state could not repeal or alter the 
charter of the bank, so it could not do any thing which tends to hinder 
or impair the efficiency of that institution. But the right to tcur^ im- 
plies the right to destroy ; for if the state may tax at all, it may tax to 
such a degree as to prevent the operation of the bank ; and any amount 
of taxation has that tendency. 

The doctrine was applied under very different circumstances in the 
case of — 

Dobbins vs. the Commissioners of Erie County. 

A captain of a United States revenue * cutter had been taxed in 
Pennsylvania upon his salary as ai national officer. The sole question 
was as to the validity of the state tax ; and the court unanimously held 
that it was void, as being beyond the power of the state to impose, 
because the states are ''under an implied prohibition of any action 
which shall conflict with the perfect execution of another sovereign power 
delegated to the United States,'' The court applied this principle to the 
salaries of officers under the general government. 

The same construction of the Constitution has also been affirmed in a 
series of decisions, commencing in 1829, and applied to the stock and 
other public securities of the United States. In — 

Weston vs. the City Coincil of Charleston, 

The facts were as follows. The city council of Charleston, by virtue 
of an act of the South Carolina legislature, laid a tax upon all personal 
estates, especially including stocks of the United States. The plaintiff 
was assessed for certain of these stocks, and commenced proceedings to 
annul the assessment on the ground that the law, so far as it applied to 
such securities, was unconstitutional and void. The Supreme Court 
sustained the plaintiff's contention and annulled the assessment. The 
case actually decided that stocks of the United States owned by private 
persons or by corporations, cannot be taxed by the separate states. The 
grounds of the judgment were that the general government possesses 
the power to borrow money ; that this power is supreme and paramount; 
that the states may not prevent, or do anything to interfere with its 
execution ; that taxing the evidences of debt in ^ the hands of owners 
would tend to have this effect by diminishing their value, and thus 
making persons less willing to loan money to the government. 



The conclusioiis to ha drawn from these aii<l similar cases may be sum- 
marily stated as follows : States may exert their pmcer of taxation gener- 
ally vpon person H and property within their boundaries ; but they may 
not thereby interfere with any function of the nation. They cannot tax- 
national property ; or the evidences of the national debtotcned by indirid- 
ttals ; or Imnks incorporated by the nation as a part of its general scheme 
of finance ; or salaries of national officers. In a word, all the means^ 
emj)loyed by the nation to carry on its legitimate functions are entirely 
beyond the reach of the several states. 

On the other hand, Congi'ess may tax any thing created by the sep- 
arate states, which is property, or a franchise in the hands of individuals;^ 
state banks and all other corj)orations ; state stocks and other securities- 
in the hands of private owners ; the proceedings in state courts. Nothing,, 
certainly, exhibits in a stronger light the inherent distinction between 
the broad sphere. of the national government and the narrow sphere of 
the state governments than this comparison between their respective 
powers of taxation. 

2nd. Power to Regulajte Commerce. "Congress shall have power 
... to regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes.'* "No preference shall be 
given, by any regulation of commerce or revenue to the ports of one 
state over those of another ; nor shall vessels bound to or from one 
state be obliged to enter, clear, or pay duties in another." 

What capacity to legislate on the subject of commerce resides, then, in 
the nation and in the states respectively ? 

The authoritative interpretations of the Constitution established the 
following ))ropositions : — 

(i.) The several states have power to pass laws regulating the inter- 
nal police of their own territories, which territories include navigable 
rivers and harbors, as well as unnavigable streams and the land itself- 
These police measures are not, in any true sense of the term, regulations 
of commerce, although they may sometimes have direct reference to 
shipi)ing, to the condition of harbors and other instruments by which 
commerce is carried on, or to the commodities themselves which are 
the objects of traffic. They are simply a part of the general system by 
which each state endeavors to protect the good morals, lives, health, per- 
sons, and property of its inhabitants. Thus, if a state legislature, deem- 
ing it dangerous to permit poisons to be sold without restriction, should 
pass a statute requiring a license from the druggist, or placing him under 
any other species of restraint, such law would be unobjectionable, although 
certain poisonous substances, such as opiuni^ are chiefly or wholly the 
products of foreign countries, and therefore the objects of commerce- 
Again, most of the states have enacted statutes prohibiting the sale of 
spirituous litjuors, except after compliance with certain statutory provis- 
ions. This entire class of statutes establishing police regulations is with- 
in the province of the states, whether Congress has legislated for the 
same or similar purposes or not. In this connection may be mentioned laws^ 



establishiDg <iuaraiitiiie, lici*ii8iii<( aii<l controlling ]uIots, declaring the 
order in which fthips shall come to wharves and docks, iuanaging the 
internal order of harl>or8, licensing the sale of giini)Owder and the like. 
(2.) In respect to measures which are properly, though perhaps 
indirectly, regulations of Commerce, //' (hngress. proreediity under 
fife general ptnrer conferred upon it^ has already legislated^ the states 
are entirely deprived of any authority over the same subject matter : 
thev are entirely cut oif from the exercise of the legislative function ; 
the prior occupation of the field by the national legislature excludes any 
participation therein by the individual states. But if Congress has not 
legislated, the states are free to act ; their action, however^ is not ab- 
solute and final ; it is only conditional : it is liaMe to be superseded and 
displaced by the laws of* Congress if that body should see fit to ex- 
ercise its power and regulate that particular subject. These |K)sitions 
are illustrated bv the case : — 

Gibbons vs. 0<ji)KX. (1K24.) 

The State of New York, by a statute of its legislature, gave to Robert 
R. Livingston and Robert Fulton the exclusive right to navigate all 
waters within the jurisdiction of the state with vessels propelled by 
steam, for a certain term of years. Gibbons, notwithstanding this 
statute, navigated the bay of New York with a steamer running fietweeu 
New York City and Elizabethport, New Jersey, which steamboat had 
been duly enrolled and licensed as a coasting vessel under the acts of the 
United States Congress regulating the coasting trade. Ogden, who had 
succeeded to the rights of Livingston and Fulton, commenced a suit in 
the New York courts to restrain this proceeding of Gibbons. The state 
courts having decided in favor of Ogden*s claim, i. e. having held the 
statute of New York valid, an appeal was taken by Gibbons to the Su- 
preme Court of the United States. The contention on the part of 
Gibbons was that the New York statute contravened the clause of the 
Constitution which confers upon Congress the power to regulate com- 
merce among the states, and was therefore void. This proposition was 
denied by Ogden ; and the issue thus raised was the only one to be de- 
cided by the court. 

The opinion of the court, was delivered by C. J. Marshall, and is con- 
fessedly one of his masterpieces. It deserves the most careful study by 
all students of our Constitutional and civil polity. 

(1.) Extent of the power to regulate. How far exclusive. After 
speaking of the meaning and nature of Commerce, and the sort of rules 
which Congress may legitimately ordain by virtue of the constitutional 
grant, the C. J. proceeds to meet the important (piestion under consid- 
eration. He says : — 

"We are now arrived at the inquiry, What is this power ? It is a power to 
regulate ; i. e. to prescribe the rules by which commerce is to be governed. 
This power, like all others vested in Congress, is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations other than those 
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prescriljed in the Constitution. Tliese are expressed in plain terms and do 
not affect the questions which arise in this case. 

"But it has been urged with great earnestness, that although the power of 
Congress to regelate Commerce with foreign nations, and among the several 
states Ikj co-extensive with the subject itself, and have no other limits than 
are prescribed by the Constitution, yet the states may severally exercise the 
same power within their respective jurisdictions. . . . The appellant (Gib- 
Ixins) contends that the full power to regulate a given subject, implies the 
whole power and leaves no residuum ; that a grant of the whole is incompati- 
ble with the existence of a right in another to any part of it." 

The ('hief Justice then proceeds to show that there is no analogy 
lietween the ))ower of taxation and the power to regulate commerce as 
bad been claimed by the defence. Congress has general power to tax ; 
and yet it is universally admitted that the states may also tax. The 
reason is that the Constitution recognized states as bodies politic, and to 
their very existence, as such, the power to lay and collect taxes is abso- 
lutely essential, while the power to regulate commerce is not. No 
argument can, therefore, be drawn from the conceded concurrent power 
of the states to exercise the functions of taxation, in favor of a like 
concurrent jurisdiction over commerce. 

Having disposed of this apparent analogy the C. J. proceeds : — 

"In discussing the question whether this power is still in the states, in the 
case &nder consideration, we may dismiss from it the inquiry whether it is 
surrendered by the mere grant to Congress, or is retained until Congress shall 
exercise the power. We may dismiss that inquiry because the power has 
been exercised, and the regulations which Congress deemed it proper to make 
are now in full operation. The sole question is, can a state regulate commerce 
with foreign nations, and among the states while Congress is regtdating it ?" 

Powers held hy the states. Hoiv far they interfere with those held htj 
Congress, The C. J. continues: — 

"But the inspection laws are said to be regulations of commerce, and are 
certainly recognized in the Constitution as being passed in the exercise of a 
power remaining with the states. That inspection laws may have a remote 
and considerable influence on commerce will not be denied ; but that a power 
to regulate commerc*> is the source from which the right to pass tbem is de- 
rived, cannot be admitted. The object of inspection laws is to improve the 
quality of articles produced by the labor of a country; to fit them tor expor- 
tation, or, it may be, for domestic use. Such laws act upon a subject before 
it becomes an article of foreign commerce, or of commerce among the 
states, and prepare it for that purpose. They form a portion of that immense 
mass of legislation which embraces every thing within the territory of a 
state not surrendered to the general government; all which can be most 
advantageously exercised by the states themselves. Inspection laws, quaran- 
tine laws, health laws of every description, as well as laws for regulating the 
internal commerce of a state, and those which respect turnpike roads, ferries 
etc., are component parts of this mass. No direct general power over these 
objects is granted to Congress and consequently they remain subject to state 
legislation. If the legislative power of the Union can reach them, it must 
be for national purposes ; it must be where the power is expressly g^ven for a 
special purpose, or is clearly incidental to some power which is expressly 
given. 



" It is obvious that the jifoveruiiieiit of the United States, in the exercise of 

its express powers. — tliat, for example, of reguhiting commerce with foreign 

nations and among the states, — may use means which may also lie employed 

by a state in the exercise of its acknowledged powers, — that, for example, of 

regelating commerce within the state. If Congress license vessels to sail 

from one port to another in the same state, the act is supposcMl to be nect'ss<i~ 

rily incidental to the powers expressly granted to Congress, and implies no claim 

of a direct power to regulate the purely internal commerce of a state, or to act 

directly on its system of police. 8/, if a state, in passing laws on subjects 

acknowledged tu be within its control, shall adopt a measure of the same 

character with one which Congress may adopt, it does not derive its authority 

from the particular power which has been granted, hut from some other which 

remains with the state and may he executed by the same means. All experience 

shows that the same measures, or measures scarcely distinguishable from each 

other, may flow from distinct powers ; but this does not prove that the powers 

themselves are identical. Although the measures in their execution may 

sometimes approach each other so nearly as to be confounded, there are other 

situations in which they are sufficiently distinct to establish their individuality. 

Conclusions of the Court, ProcetidiiiiT to a})ply these general ])riii- 
ciples, the Chief Justice discusses au<l de<ri(les the following })ro})osi- 
tions : — 

(1) That the laws of New York in question are in collision with the acts 
of Congress regulating the coast trade, which, l)eing made in pursuance of the 
Constitution, are supreme : and the state laws nnist yield to that supremacy, 
even though enacted in pursuance of powers acknowledged to remain in the 
states. (2) That a license under the acts of Congress for regulating the 
coasting trade gives a permission to carry on that trade. (3) That the act 
of Congress applies to steam as well as to sailing vessels. The decree appecded 
from was therejore unanimously reversed, and the statute of New York declared 
unconstitutional and void. 

The case thus quoted so fully, is one of the great landmarks of con- 
stitutional interpretation which have been jilaced along the course of our 
political history ; the decision is one of those so fruitful in results that 
it may be said to contain within itself tlu» germs of all future develop- 
ment. 

SUMMAKV. 

Such was the plan of government which the convention of 1787 offered 
for the acceptance of the people. We have anticipated the chronological 
order in expounding as above the spirit of the proposed government. In 
each of the states, the Constitution was met with criticism, objection, 
opposition. On the other hand, it was felt in every state that the choice 
was between adoption of the Constitution and abandonment of central 
authority altogether. The latter alternative meant anarchy, which was 
a greater evil than an objectionable form of government. 

As we have seen, the people had, up to 1787, given their consent to 
the jurisdiction of no authority superior to the state governments. 
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There was no legal, constitutional power to restrain any state from 
withdrawing from the Confederation, and attempting to gain the recog- 
nition of foreign governments as an independent body-politic. 

Instead of adopting this course, the people of the several states (not 
the state governntents)^ voluntarily consented to a new system ; they 
united their divided sovereignty ; they create<l a general government 
•over themselves collectively. When this was accomplished, (1789 — *J0; 
Washington was inaugurated April .'50, *89,) the United States, previous- 
ly a nondescript political society, became a legally organized nation, 
with an adequately sanctioned organic law. 

The most obvious change in the political situation (*H9) appears in the 
fact that the American people had added to the thirteen sets of legisla- 
tive, executive and judicial authorities which had hitherto governed the 
land piecemeal, a legij^lative, executive and judicial organization which, 
within its sphere, was supreme over every individual in the land, from 
New Hampshire to Georgia. State legislation still controlled such sub- 
jects as marriage, divorce, ownershii) and descent of lands, slavery, the 
execution and probating of wills, the administration of estates, the juris- 
diction of local tribunals, and a thousand others of a similar nature ; and 
the i>eople consenting to the new form of government had no idea of 
•creating a central authority which could by any possible legal procedure 
-deprive the states of any part of this supremacy. 

Note. The Constitution was ratified as follows : — 

1. Bv Delaware; Dec. 3, 1787. 

2. *' Pennsylvania; ** 13, " 

3. " New Jersey; " 19, " 

4. " (3^eorgia; ^ Jan. 2,1788. 

5. "* Connecticut ; *' 9, " 

6. '' Massachusetts ; Feb. 6, " 

7. '"• Maryland ; Apr. 28, 

8. '* South Carolina; May 23, 

9. " New Hampshire ; June 21, " 

10. " Virginia; '' 25, " 

11." New York; July, 26, " 

12.- North Carolina; Nov. 21,1789. 

13.- Rhode Island; May 20, 1790. 






PART III. THE CONSTITUTIONAI. I>KRIOU 



IMtIsIoii I— Th« Constitution a Two-fkoed Idol, 1789— 1801. 



CIIAPTKR I. 
PO|;iLAK IXTKltrilKTATIOX OK THK OUNSTITUTION. 

Did the people tnean all that was involved in the Constitution as above 
explained ? It in one thing to prove that a given iH)litical system, to be 
consistent with itself, must imply certain relations ; it is anotlier thing 
to prove that the people who created the system rec^ognized that logic^il 
necessity and willed corre8i)ondiug consistency. Few historical proposi- 
tions are more variouslv and conclusivelv demonstrable than that neither 
the Declaration of Indepe)tdence uor the Constitution was intended hy 
the people as a proclamation of nationality in the sense since established. 
'*The Constitution had been extorted from the grinding necessity of a 
reluctant i>eople." Lawyers, and judges, and legislators and executives 
uecessarily interpreted it according to legal canons, and we have re- 
viewed some of their conclusions. The historian must also consider the 
letter of the law; but his chief concern is with its spirit, as sliown in tlie 
attitude of the sanctioners of the law. The Constitution meant then, 
according to this criterion, hardlvmore than that between the alternatives 
of anarchy and a plan of co-operation which satisjied nobody^ the people 
chose to try the latter. The adoption of the Constitution was not, there- 
fore, a consummation, but a beginning. It was the formal announce- 
ment that the immemorial struggle between libertas and iniperium had 
commenced on a new field. A people* hereditarily suspicious of govern- 
ment had confronted the political and economic necessity of establishing 
government. The two ideas, on the one hand, that mistrust of govern- 
ment is the corner-stone of freedom, on the other hand that strong gov- 
ernment is the prime condition of freedom wevii the co-ordinate moral 
forces which began to direct the course of our national development. The 
Constitution was not the triumph of one of these forces which had anni- 
hilated the other ; it was the resultant of these two, each remaining as 
mighty as before, and a third, namely, the instinct of self-j)reservation. 
The wise words of the fundamental law did not exorcise the spirit of 
localism. The State Sovereignty folly struggled resolutely for its rights 
of primogeniture until it expired of anachronism in our war for the es- 
tablishment of Nationalitv in 18G1. 

"It devolved upon the Federalists, to whose efforts it was due that a 
constitution with the capacity to live was substituted for the Articles of 



GG 

Confederation, to pnt this Constitution into ojieration." The country 
prospered under the new government. The masses of the people were 
more and more inclined to attribute this prosperity to the Constitution 
itself. The anti-Federalists who had opposed the adoption of the Con- 
stitution with every means in their power, now changed their policy to 
commendation of the Constitution, which proved so useful; but they 
violently denounced the Federalists for alleged selfish and unpatriotic 
administration. 

We see in this change of front on the part of the anti-Federalists, the 
beginning of the worship of the Constitution. '*At first it was looked 
upon as the best possible Constitution for the United States. By de- 
grees it came to be j)opularly regarded as a masterpiece, applicable to 
every country. The Constitution became the political Bible of the peo- 
ple. The wilder the war of tongues, the more violent the partizanship 
of opposing leaders, the louder was the cry "The Constitution I" raised 
on every side, and the more energetically did every one swear not to de- 
viate from it, even by a hair's breadth." (Von Hoist.) 

As just remarked, the anti-Federalists soon began to carry on their 
opposition to the party in power, under the pretension of struggling to 
save the Constitution from false friends. Experience had taught the 
leaders that these tactics would insure them the readier and more ener- 
getic support of the masses of the people. The Federalists were thus 
obliged to change their tone also. At first, part of them took the posi- 
tion whi(!h Hamilton had taken, and saw in the Constitution the best 
that could be accomplished under the circumstances. Others professed 
th(;mselves satisfied because it was free from the essential defects of the 
Articl(\s of Confederation. Nearly all of the Federalists were far re- 
moved from unconditional admiration. Their entire struggle for its 
ratification was hardly more than a defence against unjust attacks. They 
lavish(id litthi praise on the Constitution, and that usually in the form of 
a ccmiparison with the Arti(^les of Confederation." 

** lUit political expediency compelled the Federalists to wheel into 
line as admirers of the fundamental law. Their adherents amouir the 
masses could not understand how they could be cool critics of the Con- 
stitution they had themselves planned, the adoption of which was due 
solely to their efforts, while the anti-Federalists were prei)aring a shrine 
for it on the high altar of the temple of freedom." 

No decade passed, from 1781) to 18()1, when the possibility of a disso- 
lution of the union did not assume the form of a more or less threatening 
probability ; but in every instance the party of disunion proclaimed it- 
self the party of constitutionality, and denounced the opposing party as 
revolutionists prostituthig the Constitution to purposes of oppression. 
The leaders of the southern rebellion in 18G1, (e. g. Jefferson Davis and 
Alex. H. Stevens) have, since the war, published elaborate arguments to 
prove that they were acting in strict accordance with the real meaning 
of the Constitution, and that the government of the Union revolution- 
ized the fundamental law. 
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Thus, after the :i(h)pti<)n of the Coiistitutioii, tlie eoiiteutioii betwetMi 
the centralizing and the loralizing j)arty, resolved itself into a battle of 
<lialectic8. The fallacy behind the arguments of Iwth })artie8 is in the 
presumption that the politi<^al character of the people of America was to 
be irrevocably settle<l by grannnatical and logical and legal interpreta- 
tion of certain documents. The zeal of lM)th parties for verbal criticism 
of the I3eclaration of Independence and the Constitution, had its im- 
pulse in the latent idea that there was in those documents, altogether* 
apart from the actual will of the people who creat(id tlurn, an intrinsic 
authority. The aim of political reasoners was, acc^ordingly, not to show 
the jjeople what their political relations oiujht to Ixs an<l what interpre- 
tation they should will into their Constitution; but they argued (»ndlessly 
to show what their political character must be, because^ of the existence 
of a Constitution to which thev were committed, and bv which thev were 
bound, whether it exjiresst'd the public will or not. That this concep- 
tion was the major j)remise of both popular and congressional arguments 
from 1781) to 1S(>1, showed how imperfectly the people, and perhaps the 
leaders, comprehended the nature of republican institutions. The Con- 
stitution was, to "loose constructionists" and ''strict constructionists*' 
alike, in spite of their declamations about freedom, either ii fetich, or 
the edict of some mightier Soliman. 



CHAPTER II. 

TIIKOUIKS OF TIIK C()Xr?TITUTI()X. 

(Pomeroy: Constitutional Law, Sees. 27 sq.) 

This apparent anomaly is explained by the fact that, from the begin- 
ning, two radically ditfcrent views of tne Constitution prevailed. 
1. The National I'ietr. 

(a.) The United States is a nation, and its Constitution is the organic, 
fundamental law of that nation. 

(b.) This nation, or in other words the colleetire people of the United 
States, as a political unit, existed prior to the adoption of the Constitu- 
tion, and was not therefore called into being as a consecpience of that 
instrument. 

(c.) The Constitution was not the work of the separate states, regard- 
ing those states simply as organized governments ; nor of the peoples of 
those states, regarding those jjeoples as separate and independent sovereign 
aggregates or communities ; but it was the work of the people of the 
United Stages as a whole — as a political unit, — not voting together, it is 
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true, in the j)roces8 of adoption, as a consolidated mass of electors, butr 
- for reasons of policy and convenience, acting in their respective com" 
monwealths. 

(d.) As a necessary consequence, the powers held by the general gov- 
ernment were not delegated to it by the several states, regarding those 
states simply as organized governments ; nor by the peoples of the 
several states, regarding those peoples as separate and independent 
sovereign aggregates or communities ; but were delegated to it by the 
people of the Uiiited States as a whole, abstracted from their local rela- 
tions to the various commonwealths of which they were also members ; 
although in the very process of delegation, this one people did not vote 
together as a consolidated mass of electors, but, for certain reasons of 
policy and convenience, acted in their respective states. 

(e.) The powers not thus granted by the people of the United States 
to its general government were not reserved hy the several states to 
themselves ; for, as these states, as such, did not grant any powers, they 
could not reserve any. But they were reserved by the people of the 
United States to themselves, or to the several states. ' 

(f.) Thus the people of the United States, as a nation, is the ultimate 
source of all power, both that conferred upon the general government, 
that conferred upon each state as a separate j)olitical society, and that 
retained by themselves. 

2. The State Sovereignty Theory : — (a.) Denies that the United 
States are now, or ever were, in any true sense of the term, a nation. It 
declares that by the revolt of the colonies, there resulted thirteen inde- 
pendent and sovereign states or nations ; that these thirteen states 
retained their separate sovereignty during the Confederation, and that 
they did not resign this high attribute under the present Constitution. 

(b.) It does not regard that Constitution as an organic and funda- 
mental law for a single body-politic, but as a compact, as an instrument 
in the nature of a league, treaty, or articles of association between the 
separate, independent sovereign states. 

(c.) It represents these sovereign states as granting or delegating a 
portion of the powers of sovereignty which they possessed, to the gov- 
ernment of the United States, which they had thus constituted as a 
limited agent, for all and for each of them, to fulfill certain well defined 
duties, and assume certain well understood functions, which this agent 
. could advantageously fulfil and assume. 

(d.) As a consequence, this agent — the general government — possesses 
no powers but those given in express terms, or by implication absolutely 
necessary. Nor has it the capacity by itself, or by any of its depart- 
ments, — legislative, executive or judicial, — to decide, with authority, 
and as a finality, the extent of those delegated powers^ but the sole 
capacity to determine this most momentous question rests with each 
particular state for itself. In the practical operation of this capacity of 
determination, no state is in the least bound by act of Congress, order of 
President, judgment of Supreme Court, or even by the decision of its 
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sister common weal thn, but may jud^e finally and conclusively for itself. 

(e.) As a further consetiuence of this inherent capacity of determina- 
tion, any state, after it has authoriuitively decided that the general 
government has transcendefl its proper limits, has assumed and exercised 
functions not belonging to it, may treat the <^ompact as broken, the trust 
as forfeited, the agency as ended ; it may then retire from the confe<l- 
<;racy, thus resuming all the |)owers which it had delegat(*<l to the Unit(Ml 
States. 

(f.) Lastly, as the several independent, sovereign states were the 
principals which intnisted a portion of their attributes to the general 
government, they reserved to themselves the residuum not thus expr(»ssly 
parted with ; they are, therefore, in theory and in fact, the source of all 
political functions both of themselves and of the United Stattjs. We are, 
then, not one nation, one peo)>le, but an assemblage of nations, united 
for some specific purposes by a friendly l(?ague into a loose confederation. 
Xo citizen, therefore, owes allegiance to the United States, as Mr Mason 
of Virginia observed in the Senate ; but each person owes allegiance only 
to the state of which he is a member. 

While neither of these two formulas expr(\sses the exact views of each 
individual in the i)arty whose general position it represents, they 
embody, as correctly as possible, the dogmas of the two leading schools 
of political thought. 

The first theory was more nearly in accord with the letter of the Con- 
stitution. The second theory was more nearly in accord with the facts 
about the method of adoption^ the spirit of the people at the time of adop- 
tion, and their intention in the adoption of the Constitution, The history 
of the United States from 1780 to 186;') is the history of a progress from 
a state of popular opinion represented by this second theory, to a state 
of popular opinion which expresses itself in the most natural interpreta- 
tion of the Constitution of 1787. 



CHAPTER III. 

XATIOXAL AN'I) ANTI-NATIONAL TENDKNCIES ILLUSTRATED BY EARLY 

FINANCIAL DIFFERENCIES. 

(Vid. Johnston, American Politics, p. 21, and Von Hoist, vol. 1, 

pp. 80—88.) 

Washington made Alexander Hamilton Secretary of the Treasury. 
*' January 9th, 1790, Hamilton offered his famous Report on the Settle- 
ment of the Public Debt, It consisted of three recommendations. 
(1) that the foreign debt of the Confederation should be assumed by the 
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United States and paid in full; (2) that the domestic debt of the Con- 
federation, which had fallen far below par, and had become a synonym 
fot worthlessness, should also be paid at par value; (3) that the debts 
incurred by the States during the revolution, and still unpaid, should be 
assumed and paid in full by the Federal Government. 

" Hamilton's ^rs^ recommeitdation was adopted unanimously. The 
second was opposed even by many moderate anti-Federalists, on the 
ground that the domestic debt was held by speculators, who had bought 
it at a heaw discount, and would thus <jain usurious interest on their 
investment." Hamilton wished not only to commit the government to 
the payment of just debts, but he desired the adoption of that policy as 
a measure of political expediency. He wanted to carry out a financial 
policy which should strengthen the government. He was not merel}^ an 
honest and patriotic financier, but the most determined of Federalists; 
and if political honesty had been out of the (juestion, the value of the 
proposed measures as bulwarks of the principle of centralization would 
have been, in his view, ample reason for pressing them. He and his 
supporters argued that the securities of the Confederation should be paid 
in full as a demonstration to the people that it was unwise to distrust the 
government of the United States. After long debate, the second recom- 
mendation was also adopted. 

Hamilton's third recommendation involved a question of the powers 
of the national government, but it was by no means discussed or decided 
on its merits as a speculative issue. The local selfishness of the north- 
ern and southern sections of the country appears in sharp distinction 
during the debate. The abstract question of allowing or denying to the 
central government broad powers was not separated from other consid- 
erations which really determined the fate of the measure. Hamilton's 
opponents — chiefly from the South — argued that too great a burden 
would be thus laid on the people ; that the state debts could not, with 
justice, be saddled upon the United States ; that it would be unfair, in 
largely benefiting some states without aiding others, some of which 
were the most deserving of all. Local feeling ran high, because nobody 
was blind to the political, any more than to the financial, bearing of the 
proposal. The opposition feared that the Union would be transformed 
from a '* rope of sand " to a self-sufficient power. What the opposition 
feared, Hamilton intended. The third recommendation was carried by 
a vote of 31 to 2G in the House. 

A few davs later, however, the anti-Federalists received a reinforce- 
ment of seven newly arrived North Carolinji members. The third 
resolution was at once reconsidered and voted down by a majority of 
two. The master-stroke with which Hamilton nevertheless accomplished 
his purpose, shows the pettiness of the motives partially disguised by 
high sounding declamations about principles. The northern states 
bought the consent of the South to the Constitution by tacitly consent- 
ing to slavery. The South now sold out its immediate interest in the 
principle of state sovereignty for a much smaller mess of pottage. "A 
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national cupital was to be He]('<*t('(l. Tlu* tVdt^ralists a^rrct^d to vote that 
it should he fixe<l ujk)!! the Potoinar rivrr, after r(>inaiiiiii«; ton years in 
Philadelphia, and two anti-FtMleralist nienilMTs from* Vir;;inia a;(r('e<l in 
return to vote for the third resolution, whi<'h was then finally adopted. 
The effect was to appreciate the en»<lit of th(» Unite<l States and to en- 
rich the holders of the continental debts. In stren«;thening the l)onds 
of nationality, it was also most |M>tent. It made Hamilton so hateful to 
the anti-Fe<lerali8t8, however, that his party never venture<l to nominate 
him for anv elective office." 

"Outside of Congress, the opposition immediately <^av<' full rein to 
their an<jer. In North Carolina and (MM)r«ria. the malcontents declaimed 
with special emphasis. In Maryland, the (piestion was aj[ritate<l by the 
Legislature. A resolution declariui: the imh'pendem'e of' the .state f/or- 
ernmetits to he ji*opardi/ed by the assumption of the state debts by the 
Union was rejected only by the casting vote of the Speaker. In Vir- 
ginia, the two houses of the Legislature sent a joint memorial to Congress. 
They expressed the hope that tin* Funding Art would be reconsi(h'red, 
and that the law provi<ling for the assumption of the states debts would 
be repealed. A rhamje in the present form of the government of the 
Union, ominous of disaster, wouhl. it was said, be the conse(|U(^n<'(^ of 
the last act named, which the House of Dcleirates had former! v de- 
clared to be in violation of the Constitution of the United States. 

These resolutions of the House of Delcirates of Vir<rinia drew from 
Hamilton the prophetic utterance, " This is the first sf/ntptofn of a spirit 
which must either he killed or which will kill the (^)Hstitiition df the 
United States,'* The spirit was not "killed." It was not even mas- 
tered, until, in I8(>r), the most destructive civil war in bistorv was 
ended. 



CHAPTER I V. 

NATIONAL AND AXTI-XATIOXA L TKNI>KNCIKS ILLISTKATKD BY THE 
VIRGINIA AM) KENTUCKY NULLIFICATION EPISODE. 

Under the administration of John Adams (171)8-1801), the country 
was on the verge of war with France, over commercial relations. In 
the height of the war feeling, the Federalists, intoxicated by the posses- 
sion of unrestrained power, and hurried on by an instinctive passion for 
strong government, passed two acts wliich went far to convince the 
masses that the party in power was not fit to rule, because^ it was usurp- 
ing powers not granted by thci Constitution. The administration wished 
to defend itself against enemies in the rear before attacking a foreign 
foe. The means adopted were the death warrant of the party. 
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January 25th, 1798, the so-called Alien Laic was passed; as fol- 
lows : — 

Ax Act Concerning Aliens. 

Section I. Be it enacted by the Senate and House of Representa- 
tives of the United States iii Congress assembled: That it shall be lawful 
for the President of the United States, at any time during the contin- 
uance of this act, to order all such aliens as he shall judge dangerous to 
the peace and safety of the United States, or shall have reasonable 
grounds to suspect are concerned in any treasonable or secret machina- 
tions against the government thereof, to depart out of the territory of 
the United States within such time as shall be expressed in such order, 
which order shall be served on such alien by delivering him a copy 
thereof, or leaving the same at his usual abode, and returned to the 
office of the Secretary of State, by the marshal or other person to whom 
the same shall be directed. And in case any alien, so ordered to depart, 
shall be found at large within the United States after the time limited 
in such order for his departure, and not having obtained a licence from 
the President to reside therein; or, having obtained such licence^ shall 
not have conformed thereto, every such alien shall, on conviction thereof, 
be imprisoned for a term not exceeding three years, and shall never after 
be admitted to become a citizen of the United States. Provided always^ 
and he it further enacted, that if any alien so ordered to depart shall 
prove to the satisfaction of the President, by evidence to be taken 
before such person or persons as the President shall direct, who are for 
that purpose hereby authorized to administer oaths, that no injury or 
danger to the United States will arise from suffering such alien to reside 
therein; the President of the United States may grant a licence 
to such alien to remain within the United States for such time as 
he shall judge proper, and at such place as he may designate. And 
the President may also require of such alien to enter into a bond 
to the United States, in such penal sum as he may direct, with one or 
more sufficient sureties, to the satisfaction of the person authorized by 
the President to take the same, conditioned for the good behavior of 
such alien during his residence in the United States, and not violating 
his licence, which licence the President may revoke whenever he shall 
think proper. 

Section 2. And he it further enacted, That it shall be lawful for the 
President of the United States, whenever he may deem it necessary for 
the public safety, to order to be removed out of the territory thereof, 
any alien who may or shall be in prison in pursuance of this act ; and to 
cause to be arrested and sent out of the United States such of those 
aliens as shall have been ordered to depart therefrom and shall not have 
obtained a licence as aforesaid, in all cases where, in the opinion of the 
President, the public safety requires a speedy removal. And if any 
alien, so removed or sent out of the United States by the President, 
^hall voluntarily return thereto, unless by permission of the President 
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of the United StatcM, such alien, on conviction thereof, shall he impris- 
oned so long as, in the opinion of the President, the puhlic safety may 
require. 

Section 3. And be it ftirther enacted^ That every master or com- 
mander of any ship or vessel whi(*h shall come into any port of the 
United States after the first day of July next, shall imme<liately on his 
arrival make rejwrt in writing to the collector or other chief officer of 
the customs at such port, of all aliens, if any, on hoard his vessel, 
specifying their names, age, the place of nativity, tlu*. country from 
which they shall havQ come, the nation to which they helong and owe 
allegiance, their occupation an<l a description of their persons, as far as 
he shall be informed thereof; and on failure, every such master or com- 
mander shall forfeit and pay three hundred dollars, for the payment 
whereof, on default of such master or commander, such vessel shall also 
be holden, and may, by such collector or other officer of the customs, be 
detained. And it shall be the duty of such collector or other officer of 
the customs forthwith to transmit to the office of the <U;partment of 
state true copies of all such returns. 

Section 4. And be it further enacted, That the Circuit and District 
Courts of the United States shall respectively have cognizance of all 
crimes and offences against this act. And all marshals and other officers 
of the United States are required to execute all precepts and orders of 
the President of the United States, issued in pursuance or by virtue of 
this act. 

Section 5. And be it further enacted. That it shall be lawful for 
any alien who may be ordered to be removed from the li^nited States, 
by virtue of this act, to take with him such part of his goods, chattels or 
other property as he may find convenient; and all property left in the 
United States by any alien who m*iy be removed, as aforesaid, shall be 
and remain subject to his order and disposal, in the same manner as if 
this act had not been [>assed. 

Section 0. And be it further enacted, That this act shall continue 
and be in force for and during the term of two years from the passing 
thereof. 
Approved June 25, 171)8. 

July 14th, the so-called Sedition Law was passed, as follows: — 

An Act in Addition to the Act entitled **An Act for the 
Punishment of Certain Crimes a(;ainst the United States." 

Section 1. J^e it enacted S^c, That if any persons shall unlawfully 
-combine or conspire together, with intent to oppose any measure or 
measures of the government of the United States, which are or shall be 
■directed by proi)er authority, or to impede the operation of any law of 
the United States, or to intimidate or prevent any person holding a place 
or office in or under the government of the United States, from under- 
taking, performing or executing his trust or duty ; and if any person or 
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There was uo legal, constitutional power to restrain any state from 
withdrawing from tlie Confederation, and attempting to gain the recog- 
nition of foreign governments as an independent body-politic. 

Instead of adopting this course, the people of the several states {not 
the state governments)^ voluntarily consented to a new system ; they 
united their divided sovereignty ; they created a general government 
over themselves collectively. When this was accomplished, (1789 — DO; 
Washington was inaugurated April .'](), '89,) the United States, previous- 
ly a nondescript political society, became a legally organized nation, 
with an adequately sanctioned organic law. 

The most obvious change in the political situation ('89) appears in the 
fact that the American people had added to the thirteen sets of legisla- 
tive, executive and judicial authorities which had hitherto governed the 
land piecemeal, a legislative, executive and judicial organization which, 
within its sphere, was supreme over every individual in the land, from 
New Hampshire to Georgia. State legislation still controlled such sub- 
jects as marriage, divorce, ownership and descent of lands, slavery, the 
execution and probating of wills, the administration of estates, the juris- 
diction of local tribunals, and a thousand others of a similar nature ; and 
the people consenting to the new form of government had no idea of 
-creating a central authority which could by any possible legal procedure 
-deprive the states of any part of this supremacy. 



Note. The Constitution was ratified as follows 
1 . By Delaware ; 
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Pennsylvania ; 
New Jersev ; 
Greorgia ; 
Connecticut; . 
Massachusetts ; 
Maryland ; 
South Carolina ; 
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Virginia ; 
New York ; 
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F>ARX III. THE CONSXITUXIONAI. I^BRIOO 



Division I — The Conititution a Two-fkoed Idol, 1780—1801. 



CHAPTKK I. 
PO<;i'LAn INTEUrUKTATION <»K THK OOXSTITVTION. 

Did the people meati all that was involved in the Constitution as above 
explained ? It i« one tliin|x to prove that a j^iven |K)litieal system, to be 
consistent with itself, must imply certain relations ; it is another thing 
to prove that the people who created the system recognized that logical 
necessity and willed corre8j)onding consistency. Few historical proposi- 
tions are more variouslv and conclusivelv demonstrable than that neither 
the Declaration of Independence nor the Constitution was intended h/ 
the people as a proclanuition of nationalitt/ in the sense since established. 
**The Constitution had l)een extorted from the grinding necessity of a 
reluctant people." Lawyers, and judges, and legislators and executives 
necessarily interpreted it acc^ording to legal canons, and we have re- 
viewed some of their conclusions. The liistorian must also consider the 
letter of the law; but his chief concern is with its s])irit, as shown in the 
attitude of the sanctioners of the law. The Constitution meant then, 
according to this criterion, hardly more than that between the alternatives 
of anarchy and a plan of co-operation which satisfied nobody^ the people 
chose to try the latter. The adoj)tion of the Constitution was not, there- 
fore, a consummation, but a beginning. It was the formal announce- 
ment that the immemorial struggle between libertas and imperinni had 
commenced on a new fiehl. A people hereditarily suspicious of govern- 
ment had confronted the political and t»conomic necessity of establishing 
government. The two ideas, on the one hand, that mistrust of yovern- 
rnent is the comer-stone of freedom, on the other hand that strong gov- 
ernment is the prime condition of freedom w era the co-ordinate moral 
forces which began to direct the course of our national development. The 
Constitution was not the triumph of one of these forces which had anni- 
hilated the other ; it was the resultant of these two, each remaining as 
mighty as before, and a third, namely, the instinct of self-preservation. 
The wise words of the fundamental law did not exorcise the spirit of 
localism. The State Soverei^rntv follv strutj<rled resolutelv for its rij[jhts 
of primogeniture until it expired of anachronism in our war for the es- 
tablishment of National it V in 1801. 

"It devolved upon the Federalists, to whose efforts it was due that a 
constitution with the capacity to live was substituted for the Articles of 
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«ion, either foreign or domestic, and that they will support the govern- 
ment of the United States, in all measures warranted by the former. 

That this Assembly most solemnly declares a warm attachment to 
the union of the states, to maintain which it pledges its powers ; and 
that for this end it is their duty to watch over and oppose every infrac- 
tion of those principles which constitute the only basis of that union, 
because a faithful observance of them can alone secure its existence and 
the public happiness. 

That this Assembly doth explicitly and peremptorily declare, that it 
views the powers of the Federal Government, as resulting from the 
compact, to which the states are parties, as limited by the plain sense 
and intention of the instrument constituting that compact, as no further 
valid than they are authorized by the grants enumerated in that compact ; 
-and that in case of a deliberate, palpable, and dangerous exercise of 
other powers, not granted by the said compact, the states which are 
parties thereto have the right, and are in duty bound, to interpose for 
arresting the progress of the evil, and for maintaining, within their 
respective limits, the authorities, rights and liberties appertaining to 
them. 

That the General Assembly doth also express its deep regret that a 
spirit has, in sundry instances, been manifested by the Federal Govern- 
ment to enlarge its powers by forced constructions of the constitutional 
charter which defines them ; and that indications have appeared of a 
design to expound certain general phrases (which, having been copied 
from the very limited grant of powers in the former Articles of Confed- 
eration, were the less liable to be misconstrued), so as to destroy the 
meaning and effect of the particular enumeration, which necessarily 
explains and limits the general phrases ; and so as to consolidate the 
states by degrees into one sovereignty, the obvious tendency and inevita- 
ble consequence of which would be, to transform the present republican 
system of the United States into an absolute, or at least a mixed, mon- 
archy. 

That the General Assembly doth particularly protest against the pal- 
pable and alarming infractions of the Constitution in the two late cases, 
the "Alien and Sedition Acts," passed at the last session of Congress ; 
the first of which exercises a power nowhere delegated to the Federal 
Government, which, by uniting legislative and judicial powers to those 
of elective, subverts the general principles of free government, as well 
as the particular organization and positive provisions of the F'ederal 
Constitution ; and the other of which acts exercises in like manner a 
power not delegated by the Constitution, but, on the contrary, expressly 
and positively forbidden by one of the amendments thereto ; a power 
which, more than any other, ought to produce universal alarm, because 
it is levelled against that right of freely examining public characters and 
measures, and of free communication among the people thereon, which 
has ever been justly deemed the only effectual guardian of every other 
right. 
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That this state having, hy its ooiiveiitioii whicli ratifitHl th« Feilora? 
Constitution, ex{>ressly dechired ** tliat, amon^ other essential rights, the 
h'berty of conscience and the press cannot l)e cancelled, abridged, re- 
strained or modified by any authority of the United States," antl from 
its extreme anxiety to guani these rights from every ])Ossible attack of 
sophistry and ambition, having, with other states, recommended an 
amendment for that purpose, — which amendment was in due time an- 
nexed to the Constitution, — it wouM mark a reproachful inconsistency 
and criminal degeneracy, if an indifference were now shewn to the most 
•palpable violation of one of the rights thus declared and secured, and to 
the establishment of a precedent which may be fatal to the other. 

That the good j)eople of this commonwealth, having ever felt and con- 
tinuing to feel the most sincere affection for their brethren of the other 
states, the truest anxiety for establishing and perpetuating the union of 
all, and the most scrupulous fidelity to that Constitution which is the 
pledge of mutual frien<lship and the instrument of mutual liapj)iness : 
the General Assembly doth solemnly appeal to the like dispositions 
of the other states, in confidence that thev will concur with this com- 
monwealth in declaring, as it does hereby declare, that the acts aforesaid 
are unconstitutional, and that the necessary and proj)er measures will be 
taken by each for co-operating with this state in maintaining unimpaired 
the authorities, rights and liberties reserved to the states respectively, or 
to the people. 

That the Governor be desired to transmit a copy of the foregoing res- 
olutions to the executive authoritv of each of the other states, with a 
request that the same may be comnuuiicated to the legislature thereof. 

And that a copy be furnished to each of the Senators and Represent- 
atives representing this state in the Congress of the United States. 
Attest John Ste^vakt, C. II. I). 

1798, December the 24tli. 
Agreed to by the Senate. 

II. Brooke, C. S. 

KENTUCKY RESOLUTIONS OF 1708. 

I. Resolved^ that the several states comprising the United States of 
America are not united on the principle of unlimited submission to their 
General Government ; but that by a compact under the style and title 
of a Constitution for the United States and of amendments thereto, 
they constituted a (General Government for special purposes, delegated 
to that Government certain definite powers, reserving each state to 
itself, the residuary mass of right to their own self government ; and 
that whensoever the General Government assumes undelegated powers, 
its acts are unauthoritative, void, and of no force : That to this compact 
each state acceded as a state, and is an integral party, its co-states form- 
ing as to itself, the other party : That the Government created by this 
compact was not made the exclusive or final jiidge of the extent of the 
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powers delegated to itself ; since that would have made its discretion and 
not the constitution, the measure of its powers ; but tliat as in all other 
cases of compact among parties having no common Judge, each party 
has an ecjual right to judge for itself, as well of infractions as of the 
mode and measure of redress. 

II. Resolved, Tliat the Constitu:ion of the United States having del- 
egated to Congress a power to punish treason, counterfeiting the securi- 
ties and current coin of the United States, piracies and felonies com- 
mitted on the High Seas, and offences against the laws of nations, and 
no other crimes whatever, and it being true as a general principle, and 
one of the amendments to the Constitution having also declared, **That 
the powers not delegated to the United States by tlie Constitution, nor 
prohibited by it to the states, are reserved to the states I'espectively, or 
to the people," therefore also the same act of Congress passed on the 
14th day of July, 171)8, and entitled ^'An act in addition to the act en- 
titled an act for the punishment of certain crimes against the United 
States ;" as also the act passed by them on tlie 27th day of June, 1798, 
entitled "An act to punish frauds committed on the Bank of the United 
States" (and all other their acts which assume to create, define, or pun- 
ish crimes other than those enumerated in the Constitution) are altogether 
void and of no force, and that the power to create, define, and punish 
such other crimes is reserved, and of right appertains solely and exclu- 
sively to the respective states, each within its own territory. 

III. Resolved^ That it is true as a general principle, and is expressly 
declared by one of the amendments to the Constitution that '*The powers 
not delegated to the United States by tlie Constitution, nor prohibited 
by it to the states are reserved to the states respectively or to the people;" 
and that no power over the freedom of relitjion, freedom of speech, or 
freedom of the press being delegated to the United States by the Consti- 
tution, nor prohibited by it to the states, all lawful powers respecting 
the same did of right remain and were reserved to the states, or to tlie 
people : That thus was manifesited their determination to retain to them- 
selves the right of judging how far the licentiousness of speech and jf 
the press may be abridged without lessening their useful freedom, and 
how far those abuses which cannot be sepirated from their use should be 
tolerated rather than the use be destroved ; and thus also thev guarded 
against all abridgement by the United States of the freedom of religious 
opinions and exercises, and retained to themselves the right of jn'otecting 
the same, as this state, by a law passed on the general demand of its 
citizens, had already protected them from all human restraint or inter- 
ference : And that in addition to this general principle and express 
declaration, another and more special provision has been made by one of 
the amendments to the Constitution, which expressly declares that 
'^Congress shall make no laws respecting an establishment of religion, or 
prohibiting the free exercise thereof, or abridge the freedom of speech or 
of the press," thereby guarding in the same sentence, and under the 
same words, the freedom of religion, of speech, and of the press, inso- 
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much that whatever viohitcs rithcr tlirows down the sanctuarv \vhi<*h 
covers the others, and that lilnds, falsehoiNls, (h^faniation, e<|ualiy with 
heresy and false reli^^ion, are withh(dd from tin; eo«^nizanee of federal 
tribunals. That therefore the act of the Congress of the I'nited States, 
passed on the 14th day of July, 171)H, entitled **An Act in addition to 
the act for the punishment of certain crimes a«i^ainst the Tnited States,*' 
which does abrid^je the freedom of the jiress, is not law, hut is alto«rether 
void and of no effect. 

IV. Resolved^ That alien friends an* un<ler the jurisdiction and pro- 
tection of the laws of the state wherein they are; that no power over 
them has been dele«5ated to the United States, nor prohibited to the in- 
dividual states <listinct from their power over citizens ; an<l it beinij 
true, as a general principle, and one of the amendments to the Constitu- 
tion having also declared, that **the powers not delegate<l to the Tnited 
States by the Constitution, nor prohibited to the states, are reservetl to 
the states respectively, or to the people," the act of the Congress of the 
United States, passed the 22<1 day of June, 17I>H; entitleil **An act con- 
cerning aliens," which assumes power over alien friends not delegated 
bv the Constitution, is not law, but is altoi^ether void an<l of no force. 

V. Resolved^ That in ad<lition to the general principle as well as the 
express declaration, that powers not delegated are reserved, another and 
more special provision inferred in the Constitution, from abundant cau- 
tion has declared, *'that the migration or importation of such persons as 
any of the states now existing shall think proper to admit, shall not bo 
prohibited by the Congress, prior to tin* year IHOS/' That this com- 
monwealth does admit the migration of alien friends described as the 
subject of the said acts concerning aliens : that ii j)rovision against })ro- 
hibiting their migration, is a j)rovision against all a<'ts e(|uivalent thereto, 
or it would be nugatory ; that to remove them when migrate;! is e(|uiva- 
lent to a prohibition of their migration, and is, therefore, contrary to 
the said provision of the Constitution, and void. 

VI. Resolved^ that the imprisoimient of a person under the protection 
of the laws of this connnon wealth on his failure to obey the simple order 
of the President to depart out of the Tnited States, as is undertaken 
by the said act, entitled, **An act concerning aliens," is contrary to the 
Constitution, one amendment in which has provided, that *'no person 
shall be deprived of liberty without due* ])rocess of law,'' and, that an- 
other having provided, **that in all criminal prosecutions, the accused 
shall enjoy the right to a public trial by an impartial jury, to be in- 
formed as to the nature and cause of the accusation, to be confronted 
with the witnesses against him, to have (compulsory process for obtaining 
witnesses in his favor, and to have assistance of (counsel for his defense," 
the same act undertaking to authorize the President to remove a person 
out of the United States who is under the protection of the law, on his 
own suspicion, without jury, without publi(j trial, without confrontation 
of the witnesses against him, without having witnesses in his favor, with- 
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out defense, without counsel, is contrary to these provisions also of the 
Constitution, is therefore not law, but utterly void and of no force. 

That transferring the power of judging any person who is under the 
protection of the laws, from the courts to the President of the United 
States, as is undertaken by the same act concerning aliens, is against the 
article of the Constitution which provides, that "the judicial power of 
the United States shall be vested in the courts, the judges of which 
shall hold their office during good behavior''* and that the said act is 
void for that reason also ; and it is further to be noted that this transfer 
of judiciary power is to that magistrate of the general government who 
already possesses all the executive, and a qualified negative in all the 
legislative powers. 

YII. Resolved^ That the construction applied by the general govern 
ment (as is evident by sundry of their proceedings,) to those parts of 
the Constitution of the United States which delegate to Congress power 
to lay and collect taxes, duties, imposts, excises ; to pay the debts, and 
provide for the common defense and general welfare of the United 
States, and to make all laws which shall be necessary and proper for 
carrying into execution the powers vested by the Constitution in the 
government of the United States, or any department thereof, goes to 
the destruction of all the limits prescribed to their power by the Consti- 
tution : That words meant by that instrument to be subsidiary only to 
the execution of the limited powers, ought not to be so construed as 
themselves to give unlimited powers, nor a part so to be taken as to 
destroy the whole residue of the instrument: That the proceedings of 
the general government under color of those articles, will be a fit and 
necessary subject for revisal and correction at a time of greater tran- 
quility, while those specified in the preceding resolutions call for imme- 
diate redress. 

VIII. Resolved, That the preceding resolutions be transmitted to the 
Senators and Representatives in Congress from this commonwealth, who 
are enjoined to present the same to their respective Houses, and to use 
their best endeavors to procure at the next session of Congress a repeal 
of the aforesaid unconstitutional and obnoxious acts. 

IX. Resolved, lastly, That the governor of this commonwealth be, 
and is hereby authorized and re<|uested to communicate the preceding 
resolutions to the legislatures of the several states, to assure them that 
this commonwealth considers union for special national purposes, and 
particularly for those specified in their late federal compact, to be friendly 
to the peace, happiness and prosperity of all the states ; that, faithful to 
that compact, according to the plain intent and meaning in which it was 
understood and acceded to by the several parties, it is sincerely anxious 
for its preservation ; that it does also believe, that to take from the 
states all the powers of self-government, and transfer them to a general 
and consolidated government, without regard to the special delegations 
and reservations solemnly agreed to in that compact, is not for the 
peace, happiness, or prosperity of these states; and that, therefore, this 
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eommonweahli is d<»tormiiH*d, as it iloubts not its <(Kstiitcs arc to sub- 
mit to uiHlele«;at(Ml and <'onH(M|uentIy nnlinntod powers in no man or body 
of men on eartli; that if the arts iM'forc spociticMl sliouM stand, tliesc 
conclusions would flow from tliem ; tliat tlit* gonerai <^overnment may 
place any act they think proper on the list of <Times and punish it 
themselves, whether enumerated or not enumerate<l bv the (*onstitutioti 
as cognizable by them ; that they may transfer its co«;nizance to the 
president or any other person, who may himself be the accuser, counsel, 
judge, ami jury, whose suspicions may be the evid(*nce, his order the 
sentence, his officer the executioner, aixl his breast the sole record of 
the transaction ; that a very numerous and valuable description of the 
inhabitants of these states, beinj; by this precedent reduced as outlaws 
to the absolute dominion of one man and the barriers of the Constitution 
thus swept from us all, no rampart now remains against the pjtssions and 
the power of a majority of Congress, to prote<'t from a like exportation or 
other grievous punishment the minority of the same body, the legisla- 
tures, judges, governors, and counsellors of the states, nor their other 
peaceable inhabitants who may venture to reclaim the <'onstitutionaI 
rights and liberties of the states and ju'ople, or who, for other causes. 
goo<l or bad, may be obnoxious to the view or marked by the suspicions 
of the president, or be thought dangerous to his or their elections or 
other interests, public or personal ; that the friendless alien has becni 
selected as the safest subject of a Hrst experiment : but the <*itizen will 
soon follow, or rather has alreadv followed ; for alreadv has a sedition 
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act marked him as a prey ; that these and successive a<'ts of the same? 
character unless arreste<l on the threshold, inav tend to drive these states 
into revolution and blood, and will furnish new calumnies against repub- 
lican goverinnents, and new pretexts for those who wish it to be believed, 
that man cannot be iroverned butbv a rod of iron : that it would be a dan- 
gerous delusion were a confi(h'nce in the men of our choice to silence 
our fears for the safetv of our rights; that confidence is evervwhere the 
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parent of despotism : free government is found in jealousy and not in 
confidence ; it is jc^alousy and not confidence which prescribes limited 
constitutions to bind down those whom we are obliged to trust with 
])0wer; that our Constitution has acirordingly fixed the limits to which, 
and no further, our confidence niav iX^> ; and let the honest advocate of 
confidence read the alien and sedition acts, and sav if the Constitution 
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has not been wise in fixing limits to the governnu'iit it created, and 
whether we should be wise in destrovinir those limits? Let him sav 
what the <fovernment is, if it be not a tvrannv. which the men of our 
choice have conferred on the president, and the ])resident of our choice 
has assented to and ac'cepted over the friendly strangt^'s, to whom {he 
mild spirit of our country and its laws had pledged hos])itality and pro- 
tection ; that the men of our choice have more res])ected the bare sus- 
])icions of the president than the solid rights of innocence, the claims of 
justification, the sacred force of truth, and the forms and substance of 
law and justice. In (juestions of power, then, let no more be said of 



contidcncc in man, but bind liini down from niiscdiicf bv tbe cliains of 
tlie Constitution. Tliat tliis conmionwealtli does therefore cali on its^ 
co-states for an expression of their sentiments on the acts concerninir 
aliens, and for the pnnislnnent of certain crimes hereinbefore s]»eciHe(l, 
plainly declarinii" vvliether these acts are or are not authorized by the 
federal compact. And it doubts not that their sense will be so aiw 
nounced as to prove tlieir attachment to limited ijjovernment, whether 
general or particular, and that the riglits and liberties of tlieir co-states^ 
will be ex])Osed to no daniiers by remaining embarked on a common 
bottom with their own ; but thev will concur with this conunonwealtb 
in considering the said acts as so palpably against the Constitution as to- 
amount to an undisguised declaration, that the compact is not meant to 
be the measure of the powers of the general government, but that it 
will pi'oceed in the exercise over these states of all })owers whatsoever. 
That thev will view this as seizini»- the rii^hts of the states, and eonsoli- 
datinii" them in the hands of the general government, with a power 
assumed to bind the states (not merely m cases made federal) but in all 
cases whatsoever, bv laws made, not with their consent, but bv others 
against their consent ; that this would be to sui-render the form of gov- 
ernment we have chosen, and live under one deriving its powers from 
its own will, and not from our authoritv : and that the co-states recur- 
rinii* to their natural riiihts in cases not made federal, will concur in de- 
daring these void and of no force, and will ea<*h unite with this com- 
monwealth in requesting their rei>eal at the next session of Congress. 
.Vi)pr()ved Nov. 11). ITDH. 

THE KKNTUC^KY KESOLUTIONS OF I7!)l). 

The Kentucky House of Kepresentatives, according to the standing 
order of the dav, resolved itself into a <'onunittee of the whole, on tbe 
state of the commonwealth, (Nov. 14, ITDD.) After some time spent in 
debate, the connnittee of the whole rose and re])orte.d to the House that 
it had considered various resolutions passed by state legislatures on the 
subject of the Alien and Sedition l^aws, and had determined to recom- 
mend the followinii', which was vnunun<n(sJii ai»Teed to bv the House: — 

The representatives of the good people of this conunonwealtb, in Gen- 
eral Assemblv convened, havinij maturelv considered the answers of 
sundry states in the Union to their resolutions, passed the last session, 
res])ecting certain unconstitutional laws of Congress, conunonly (tailed 
the Alien and Sedition Laws, would be faithless indeed to themselves, 
and to those they represent, were they silenrlv to a('(|uiesce in the prin- 
ciples and doctrines atteni})te(l to be maintained in all those answers, that 
of Viriiiuia onlv accepted. To a^ain enter the field of ariiument, and at- 
tempt more fully or forcibly to expose the unconstitutionality of those 
obnoxious laws, would, it is ap})rehended, be as unnecessary as unavail- 
ing. We cannot however, but lament that, in the discussion of those 
interestiuii" subjects bv sundry of the legislatures of our sister states, un- 



f<>uiule<l su<r<re-uion and iiiM*an<li<l iiiNiiinations, dcrn^ratorv to t)i(> tnu* 
I'liaractor and prin<M|)Ies of this roininnn\v<'altli, liavt* Ihmmi Niihstitiitrd in 
)»la<'e of fair ivasonin<; an<l sonn<l ar;;;un)rnt. Our oj>inions of tlirsc 
alai'niin<>^ iiu*aKuivs of tlio «rtMH*!'al ;;ovfrnni«*nt, loirctlirr witli our rf;i>ons 
for thoso opinions, werr drtailcd witli iI<<mmh*v and N\itli ti'mpcr, and ^ul)- 
mitted to tin* dismsnion and ind<::nuMit of our f«*llowH'iii/rn> tliroui^liout. 
till* Union. Wliotlu'r tin* like dt'cmry and trinp^r liav<' Immmi ohservcd 
in tlio answers of most of those stati's wlio have (h-nii'd or attenij»ted to 
•<d)viate the irreat trntlis <'ontained in those resolutions. \v<' liave now onlv 
to snhinit to a eandid worhl. Fnitht'iil tn the inw priiiviplvsnt' tin- fvih'ral 
Union ^ inironsrinHS '^/'^'/'// f^fsn/tts tn f/isfif/'h the hunnnini nf that l^iiitnt 
3ind anxious only to eseap<* tin* fan^s of despotism, the y;ood jieojile of 
this eonnnonwealth an* rei^ardles.s of eensure or calunniiation. Lest, 
however, the silence of this eoninionwealth sliould he eoiistrued into an 
<ie<|uiese<»n<*<» in the doctrines and princij)]es advancetl, and attempted to 
he maintained hv the said answers or, at least tliose of our f<'Ilow-<-itizens, 
throuirhout the Union, who so wid«*lv dilVer fron; us on those important 
subjects, should he deluded hy tin- expcM-tation that we shall 1m' detern'd 
from what we <'(Miceive our duty, or shrink from the princi])les containe(l 
in those resolutions. — therefon*. 

Jiesolrcft, That this Commonwealth consi<lers the Federal I nion ujjon 
the terms and for tin* purposes sp<MMilied in the late compact, conducive 
to the liberty and haj)piness of tin* x^vj ral states : That it doiN nt)W 
iine(piivocally declare its attachment to the Union, and to that compact, 
a^^reeablv to its obvious and n'al intention, an<l will be amonjL»- the last to 
seek its dissolution : That, if those who administJ'r the iiciueral ijfovcrn- 
incmt 1m* permitted to transiiress the limits fixed by that compact, by a 
total disreiiiird to the special deb'i»ations of power thei'ciu contained, an 
annihilation of the state uovernmcnts. and the <*reation. upon their ruins, 
of a general consolidat(*d liovernment. will be the inevitabl(M*onse(iuen(*e: 
That the ])rinciple and construction, contended for by sundry of the state 
le<j^islatures, that tin* general uoverument is the exclusive iudi»(* of the 
extent of the powers deleiiat<*d to it. stop not short of (h'sjutfisni. — since 
the discretion of those who administer the i»'overnment. and not tlu* ('o}i- 
JititvtinH. would be (he measure of their powers: That the several states 
who forme d that instrument, bein^' sovereign and independent, have the 
uiKjuestionable riiilit to judi;e of the infraction ; and. TJmt a tniUijicntUni^ 
hij those sorrrrif/ittics of all niainiJatrizvil (a'ts done tnider color of tJiat 
inatnitnent, is the rif/htfttl n'tiii'dtj : That this C'onnnonwealth does, under 
the most (h.'liberate r(M*onsideration, declare, that the said -Mien and 
Sedition Laws ar(». in their opinion. ])alpable violations of the said ('(m- 
stitiition ; and. however cheerfully it may be <lisposed to surrender its 
oiunion to a majoritv of its sister states, in matters of ordinarv or doubt- 
ful policy, yet, in mom(*ntous rei»ulations like the ])resent, which so vital- 
ly wound the b(*st riuhts of the citizen, it would consider a .«-ilent actjuies- 
<x'nee as highly criminal : That, although this Commonw(*alth, as a ])arty 
to the Federal comi»a(*t, irill hotr to the latrs of the lliiotf, vet it does, at 
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the same time, declare, that it will not now, or ever hereafter, cease to 
oppose, in a constitutional manner, every attempt, at what (quarter so- 
ever ottered, to violate that comi)act ; And finally, in order that no jire- 
text or arguments may be drawn from a supposed acquiescence, on the 
part of tliis Conunonwealth, in the constitutionality of those laws, and be 
thereby used as precetlents for similar future violations of the fe<leral 
compact, this Commonwealth (h)es now enter against them its solemn 
Protest. 

The particulai' importan<*e of this resolution of 1799, appears in the 
fact that it gave to the advocates of State Sovereignty their party 
watchword : a ullijication . 

The resolutions as a whole were si^jnificant as formal declarations of 
•dissent from the prevailing interjn-etation of constitutional powers. So 
long as this ])rotest was uot recalled, it stood as a sort of })arty platform 
which could be apj)ealed to at any moment. 

Here, then, was an expression of opinion, tacitly indorsed by a great 
political l)arty, which nuuh^ the United States a })olitical society bound 
together bv ties different in construction from those of the Confederation, 
but after all essentially the same loose league. According to this opinion, 
<-arried to its logical conse(|uen(*es, the government of the United States 
under the Constitution was in reality only jin advisory body, or an 
executive agent acting simply because not restrained by its principals. 
An editor of Marksfouf's (,'ommenfaries ex])()un(h'd this view in 1808 as 
follows : 

*' The Federal government, then, appears to he the organ through which the 
united republics communicate with foreign nations and with each other. Their 
submission to its operation is voluutar3' ; its councils, its engagements, its 
authority are theirs, niodifted and united. Its sovereignty is an emanation 
from theirs, not a ttame in which they have been consumed, not a vortex in 
Avhich they have been swallowed up. p]ach is still a perfect state, still sov- 
ereign, still independent, and still capable, should the occasion require, to 
assume the exercise of its functions, in the most unlimited extent." (Vid. 
Von Hoist, 1, 151 note.) 



CIIAPTEll V. 

NATIONAL AM) ANTI-NATIONAL TICNDKXCI KS I LL I STI{ ATKD liV THE 
TUll Mril OF TIIK ANTI-FKDKRALIST I'AKTY IN' 1801. 

(Vid. Andrews, institutes, 171 scj.) 

The party of Washington and of Hamilton rapidly forfeited public 
<*oniidence. The reasons for this havo been stated as follows by Prof. 
Andrews. 

1. 7V/f eftrli/ errorn of (a) alienating Madison, (b) over-taxation, (c) 






]K>st|»oniii«; creation of navy, (<l) constant ly cxprcssin;; tVar for tin* 
}>eriuani'n('e of the. governnunit. 

2. Quarrnh amontf t/te /rtn/crji, Hamilton and iiis sn{)|)ort<>rs wcrti 
pitted against Adams and his friends. This ohi rivalry was hroii«rht to 
a crisis by Adams's inde|)enden<'e in jHM'cptin;; tiie overtnres of peace 
from France*. 

l\. ///</// rh(U'(irtt*i\ ami ahillti/ of the <h*mocratic chiefs, Jetfer.son, 
3Iadison, (laHatin and others. Tliey knew iiow to or«rani/.e, and profit 
by the a<lvantageons points of their own ])arty <'r(M'd an<i by tlie errors of 
their op)K)nents. 

4. Defpemt rimse^ a real i::rowth of <lemo<'ratic sentiment in the conn- 
try. This, 1st. from intlnence of immi<>:rants, tillin*:: the backwo(His 
settlements of New York and Pennsylvania, tin* decisive stalt^s; 2nd, 
from actual chan<;e of opinion anion«j: many F<'der:iljsts. There was 
increasing distrust of the Federalist jiarty as not in sympathy with 
popular government; of its foremost men as servile to England. 
(Miranda's Scheme.) Peo|»le believed that the unfriendliness of France 
had been unscrupulously exaggerated for party ends. CongrcNS, it was 
felt, had be*en too readv to tax, too willinir to cr«'ate a stan<linu armv. 
The Alien an<l Sedition acts, and the sullen obstina<-v with which the 
authors of them clung to the unpopular exjieriment. had done fatal work. 
The Federalist leaders argued — (a) "liberty is not lict^nse: (b) freedom 
of speech and of the press is only the right to utter and ])ublish thc^ truths 
hence not abridged by the acts in «piestiou: (c) aliens have no constitu- 
tional riffhts, but enjoy the |>rivileges of the land only by favor. 

The fateful presi<hMitial election took place November, 1S()(K Tlie 
result of the electoral vote was l'.\ ea<'h tV>r .I<*lT<*rson and Burr, the anti- 
Feddralist candidates: (».'> for AdaujN. ill for Pincknev. and 1 for John 
-lav. As there was uo <'hoice. tin* election went to the House, whi<'h had 
a Federalist majoritv. i>ut the <'hoic<* nuist be uiade betwe<*n the twoanti- 
Federalists havinii" the hiixhest number of electoral votes. After ballotinix 
fr<mj Februarv 1 1th to ITtb, .leffer.xMi was elected. Here then was the 
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j)arty of State Sovereignty, of nuliitication, in control of the govern- 
ment. Thus the people endorse the anti-F«Mleralist creed by their anti- 
Federalist ujajority. 'I'he claim that national unity in the present sense 
was at that time the people's will, is therefore />/•////</ /f/c/V baseless. 

The F<Mleralist party was no longer a power. Many of its mend)ers, 
and these the most liberal and patrioti*-. seeing that the n(^w ])arty was 
l)ractically as broad in its policy as the old j)arty had been in its pro- 
fessions, ofave their alleiiiance to the victors. The handful of Fed- 
eralists that remained in CouiiTess nursed ])olitical enmities born of dead 
issues, and opposed the administration <'ven when its measures were 
Federalist in spirit. 

Yet FederaliNUi did not die without fixing its >tanip indelibly upon our 
institutions. Xearlv the entire machinerv of the u'eneral i>overnment, as 
it operates even now. is its work. Not to mention the Whii>* and modern 
Kepublican parties, close re])r(Mlnctions of [)rimitive Federalism, or the 



j)iibli(! crt^lit, its child, metliods of ii(lniini.stration passed with little 
chaiig<? from Adams to Jefferson and his successors ; Federalist princijjle^s 
niodifietl tlie entire temper and in no small degree directed the action of 
the Democratic party while in power. Horror of strong government, of 
army aiMl navy, gave way. Indeed, where Federalism Inul only gras])e<l 
the hilt. Democracy drew and used the sword. It was found that, safe 
and desirable as it might he to trust tin? peojde, necessity equally 
<lemande<l that wealth, inttdligence, conservatism should he enlisted in 
the cause of nationality. AVith champions of state rights at the head of 
affairs, particularists felt less call to emphasizes their darling (h^jjmas. 
more willingness to subordinate the states. Uns|)eakably valuable, as 
furtheriuif this tendencv, was Federalism's jrift of Marshall to the Chief- 
justi<*eship, insuring in tins highest tribunal of the country for the next 
thirty-Hve years sound views of the nature of the central government. 
A broad but iust construction was <ii\'ru the Constitution on every 
occasion, as 'The Supreme law of the land." State after state was 
arraigned, the court boldly assuming to define the boundary between 
Federal and state jurisdictions. 'J'here was thus silentlv ancl ^Taduallv 
imparted to our governmental fabric a consistency and solidity of incal- 
<*ulable worth a<;ainst storms to come. 



Division II — Antl-FedHraliHt AdininiHtratioii of FederaliHt I*riii<'ii>l«*>«. 



( IIAPTKU 1. 

rilK DKMOC'KATIC 1M)I.I(Y. 

{V'ul. .Vndrews, 17(> s(p) 

The Democratic j)arty jiroved to have entered on a long lease of 
power. For forty years its hold upon affairs was not relaxed, and it was 
not broken by the election of Harrison and Tavlor. Nor did it ever 
ai)pear probable that the AVhigs, ui)on any of the great issues that di- 
vided them from the Democrats, were in a way to win permanent 
advantage. Not till after IS.'iO had the ruliuii' dynastv true reason to 
trembhs ; their danger was then from a new party, the llepublican, in- 
si)ired bv the bold crv of anti-slaverv; which tlie Whii^s had never dared 
to raise. This half centurv of democratic dominance mav be divided 
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into two pt^'iods, by the presidency of J. (^. Adams (182.')-'21)) or the 
rise of the Whiii" j)arty : the 1st coverinii: the three double administra- 
tions of , Jefferson, Madison and Monroe ; the 2nd. the administrations 
of Jackson ('21)-':;7), Van Buren ('r>7-'41), Harrison— Tyler ('41- 45), 
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ami Polk (Mo-MlJ). 'n^* ;in'«t |)iil)lir <|iu*>ti<)iis t>f iIm'm* titty yvixr^ lik<- 
wIm' raiijje tlit'insclvrs in two «;n>n|>s, (a) Jnfrit/tt jutfitirs^ vv\iit\u*i t<» 
wars, l)ouiMlarit»s, and territorial a<'(|iiisitions ; (1») ilnnn'sttr pnlltirn. 

The I)(*ni<K'rati<* poliry was w<*ll t'orc.slia<l<>\\('<l a^ to its main ontlincs. 
in JotTcrson's first inaujLfural. It fav(n*(Ml : 1. Tlirit't and siniplicity in 
''ovcrnnuMit. involvin«j: closr limitation ot' army, navv an<l (li|)lomati(' 
<'or|)s to positive and tant^ihlc nrrds. 2. P«*cnliar n-ijard for the ri^rlit.s 
ami interests of the common man, whether of forei«;n or of native par- 
(*iita;i:e. .*>. Striet eon^trnetion of the Const itntion, wliieh was viewed 
to a «^reat extent as a compact of states. 1. Special friendliness to 
agriculture an<l comnn'rce. 

From *\ spriMiij hostility to intermd improvements. From .*> and 1 
liostility to restrictive tariff. More particularly after the AVIiiij schism, 
more yet after Jackson, did these i<h*as stand forth tiefinite iind pro 
iiounce<l as tin* authoritative <l<Mno<'ratic cree<l. In many points .lett'er- 
soii was tin* ty|)ical l)«*mo<'rat. He had «;enuine faith in the people, in 
free jrovern men t, in unfettered individualitv. lie w(»uld make the <-ivil 
power sujireme over the n)ilitary. and scorned all pretensions of any jku- 
tioular class to rule. 



CIIAPrKH II. 

SI,AVi;i:V AM) STATi: Sn\ |.I{i:i(iNTV. 

"The compromises on the >lav('ry question. inserte<l in the Constitu- 
tion, were amonj; the e>M'!Jti:il cdnditions upon which the Federal (iov- 
enunent was oriranized. If the African slavci trade had not beiMi 
permitted to continue for twenty veai's, if it had not Ikmmi conireded that 
three-fifths of the slaves should he counted in the a])portionment of rep- 
resentatives in Congress, if it had not hecn agreed that fuuitives from 
service should he returned to their owners, tlu^ thirteen states 
would not hav(; been able in 17><1) to form a more i)erfect I'nion. These 
adjustments in {\\v Constitution wcic effected after the Coni^ress of the 
old Confederation had dedicated the entire northwest territory to free- 
dom. . . . The Ohio iiy(*r was the dividinir line. North of it 
freedimi was forever diM-n-ed, South of it slavery was firmlv e>t:ib- 
lished. Within the limits of the I'nion. as oriixinallv formed, the 
slavery ([uestion had therefore been compromised, the common tcnitoi'y 
partitioned, and the republic, half slave, half free. or«;;anized and >cnr 
forth upon its mission." (l>laine. \'ol. I. Chap. I. Introd.) 

•Tn 17t)»3 Kli Whitney chauired the history of the country by invent- 
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HiiT the s{iw-i;in, by which om^ slave could cleanse 1000 ])ounds of cotton 
u day. Slavery at once ceased to be a passive, patriarchal institution. 



and becauic a m«*ans oi' <(ain. to be upheld and extended. Tlie cotton 
export, but lHl),.*n(5 ])Oinids in 1701, rose to l,r)l(),7r>0 lbs in 171)4, and 
to 3S,1 18,041 lbs. in 1804. Within five years after AV'hitnev's inven- 
tion, the slave states had become the cotton field of the world. In 185i>, 
the <'otton exported amounted to 1,400,000,000 lbs '' (Johnston.) 

While the Union was confined to the frinji^e of States alonir the At- 
lantic coast, the slavery (piestion was not troublesome. In the North, 
slaverv had been abolished in the states Iviuij north of the line run 
between Marvland and Pennsvlvania bv the old surveyors Mason and 
Dixon. In the South before the invention of the cotton gin, slavery 
had, on the whole, been reii^arded as a necessarv evil. It was for a lonjjf 
time iM)ssible to unite the representatives of these sections in the admis- 
sion of new states, by usiu"" the Ohio as a dividini; line between slaverv 
and freedon». But when the tides of immijjration had crossed the 
Mississippi and J^jjd begun to fill the Louisiana purchase, conflict could 
not be avoided, for there was no natural dividinir line. In the House 
the memlwrs from the //rf* states were a majority. In the Senate, the 
sections had been carefully e<|ualized, but a few northern Senators li^ener- 
allv voted with the Sorith. thus i>ivin<r it a maioritv in that bodv. 
(After Johnston : Politics 80-7). 
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( IIAPTER III. 

TIIK MISSOLHI COMrUOMISE. 

(vid. Blaine I, UJ sq.) 

In December 1811). the District of Maine ])ctitioned Congress for 
admission into the l^nion. On the same day ^Missouri also ap])licd for 
admission on the same terms of independence and ecpiality with the old 
states, as prayed for by Maine. From that hour it was found impossi- 
ble to consider the admission of Maine and Missouri se})arately. Geo- 
graj)hically remote, differing in soil, climate and i)roducts, incapable of 
competing with each other in any pursuit, they were thrown into rivalry 
bv tlie influence of the one absorbing; (iiu'stion of slaverv. Northern 
ni(Mi were unwilling to admit jNIissouri unless slavery were [)rohibited 
by the act of admission ; Southern men were determined that no restric- 
tions should be imposed. 

The House actually adopted the anti-slaviay restriction. The Senate 
refused to concur, united ]Maine and Missouri in one bill, and passed it 
with an entirely new feature, viz : the })rovision sMice known as the 
Miss(nn'i (h)npr<nin's(\ which forever j)rohibited slavery north of 3<) deg. 
30 min. in all territory actcjuired from France by the Louisiana purchase. 
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Tile House wuiiM not eoiibeiit to adinit the two states in tlie siiine l»ill, 
but finully agretnl to tlu* eoni|iromi8e. iUMl Mareli. 1H2(), Maine lN*eanif^ 
a memlRT of tlic Union witliout f*on<ritif»n. A M(*|mrate hill was jiassed 
{R*nnittin<^ Mi»KOuri to fonn a eonstitntion |ire|>aratorv to her admissicMi, 
subject liowever to tlie (*oni|»roniise. Missouri was tlnis suited |M>ruus- 
sioii to enter tlie Union as a slave state. Hut sh(> was (lis<'onteut<*<l with 
the pros]»ei*t of having; free states on three si<les — i»ast, north an<l west. 

Althou*^h the Missouri C-oniproinise was thus nouiinally |MTfeete(l, aiui 
the agituti«>n ap|mrently ended, tlu* most ex<*itin;; and in some ix'speets 
the most dangerous phasi* of the (|uestion was yet to he reaehtHl. After 
the enabling act was imissihI. the Missouri Uonventicui asseinhled to framt* 
u State Constitution. The iidiahiUints of tli(» Territory were irritiitcnl hv 
the long delay, eaused, as they Indieved, by the intnMluetion <if a question 
which concerned only themselves, and whi(*li Uon«;ress iiad no ri<;ht to 
control. From resentment, they inserted a provision in the Constitution 
(hcUiriw^ *^if shail be f/ie t/tth/ of f/tf (iriierol Assemhhf, us soon us ma if 
hf^ t*t pass such hnrs as may fn* neressan/ to prerettf frff iteyroes or 
mulattoes from comiitf/ to or settliitij itt this state under an if pretext what- 
aoererJ'^ As soon as the Constitittion with tiiis offtuisive riause was trans- 
mitted to Congress, the exeitiMuent broke fortii with in<*rease<l intensity, 
and the lines of the old controversy were at on<*e re-formed. 

Tlie parliamentary struggle which ensued was bitter beyoml prec- 
edent; threats of dissolving the Uni(»n were fr(M|uent, and apprtrhensioii 
of an impending calamity was felt throughout the country. The dis<*us- 
ision continutHl with unabate<I vigor and ardor until tlir mi<ldle of 
February, and the Congress was to terminate the ensuing 4tli of Man'li. 
The House had twice refused to pass the bill adniittnig Missouri, 
declaring that the objectionable triause in her organic law was not only 
an insult to every state in wlii<'h colored men were citizens, but was in 
flat contradiction of the provision of the Constitution, '*t/ie citizens itf 
each state shall he enfitM to all the fwirileffes and immunities of citizens 
in the several states J** 

A seeoud and final compromise was at last eftectcd; and Missouri was 
admitte<1. This compromise declared that Missouri should be admitted 
to the Union upon the fundamental condition that no law should ever 
be luissed bv her legislature cnforcinir the objectionable provision in her 
Constitution, and that, by a solemn public act the state should declare 
and record her assent to this <H)ndition. Missouri ac<'e])ted the condition 
promi)tly but not cheert'ully, feeling that she< entei'cd the Union under a 
severe discipline, and upon Innniliating tiMins. 

The MlMOuri (pu^stion marked a distinct era in the i)olitical thought 
of the country. With the end of the controversy, the anti-slavery ai>i- 
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tation subsided as ra|)idly as it luul arisen. The Northern states felt 
that thev had absolutely sin-ured to freedom a larue territory west and 
north of Missouri. The Southern states bt lic^ved that they had an im- 
plied and honorable iniderstanding — outside and beyond the explicit 
letter of the law, — that new states south of the Missouri line could be 
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admitted with slavery, if tliey desired. Tlie ureat politieal parties tliem 
dividing the eountrv aeeepted the result; and for the next twenty years- 
iio a-ritiition of the slavery (piestion appeared in any politieal conventicHu 
or aifeeted any eonsiderable ImmIv of the people. Within tiiis periods 
however, tlu're i^rew up that proscribed and persecuted class known as 
the Abolition party. Thev were denounc(?d with nnsi)arin<; severity bv 
Iwitli Whi<rs and Democrats; thev were condennied by many influential 
reliirious leadcM-s; thev were abused bv the newsnapers and assaulted bv 
mobs. This brutal opposition (udy confirmed their resolution to destroy 
human slavery in America. 



C II A VTVAl IV. 

r 1 1 K I lA V N I<:- W K 15 S TVAl I > K U A T K : 1 Hi5 0. 
(Cooper, American Politics: j). 2S scp) 

The tariff of 1H2H is an era in our ])olitical legislation : from it the- 
lioctrine of ^'nullification" received new life, and from that date beijan a 
serious division between the North and the South. This tariff law was. 
projected in the interest of the woolen manufacturers, but ended by in- 
cUidinuf all manufacturing interests. The ])assage of tliis measure was 
brought about not because it was favored bv a majority, but because of 
political exigtmcies. In the then approaching presidential election, Mr. 
Adams, who was in favor of the* ^'American System," su])ported by Mr. 
Clay, his Secretary of State, was opposed by General Jackson. The 
tariff was made an administrative measure and became an issue in the 
canvass. The New Euijland States, which had formerly favored free 
tiade. on account of their c(mmiercial interests, changed their policy. 
an<l, led by Mr. Webster, became advocates of the protective system- 
The (piestion of a protective tariff' had now become not only })olitical 
but sectional. Tlu; Southern states, as a section, were arrayed against 
the system, though prior to 18 U) they had favored protection, not merely 
as an inci<lent to revenue, but as desirable in itself. In fact, these tariff* 
bills, each exceech'n^ the other in its deu'ree of protection, had become 
a regular appen<l;ige of our ])resi<lential elections. 

(General .lackson was elect<'d, havinii' rci-eived 178 electoral votes to 
8o for .lolin (^nin<'y Adams, .lohn C. Calhoun, of South Carolina, was 
elected Vi<-('- President. 

The <*lection of ( Jeneral .lackson was a trininjdi of <lemocrati(; })rin- 
ci])le an<l an asssertion of the people's right lo govern themselves. That 
])rin('iple, the victors held, had been violated in tlie presidential election 
in the House of Kei)resentatives in the >«'>si()n of ls24-2.'> ; and the 
sanction or rebuke of that violation was a leadini: (luestion in the whole 
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<.*aiivuss. It was also a triiiinpli nwr the lii«r|r proriM'tivc )>oli<*y aii<l the 
lirosiil construction of tlic Constitntioii ; an<l of tlit* <It>iii(N'ra(*v over the 

« 

Fe<U»ralist8 — or National Ucpnbliran^i, as xUvy wm* then callcH. — and 
was the n^-estalilishmcnt (»f parties on prinripli*, a<'f*or<lin«x to tiie land- 
marks of the early years of the government. 

The short session of |H2l>-.*J0 was rendered fanions hv the lonif and 
■earnest debate in the Semite on the d^wtrine i»f itttl/ifirafifm. It starteil 
by an apparently innwent resoInti<»n intHwlneed by Mr. Foot of (On- 
aiectient. It proiiosi^il an inipdry into the t>\)MMlienev of limitin«r tln^ 
sales of public lands, and was united with a pniposition ft* limit sttr/t 
jiales to hnula then hi the markets to .suspend the sm'veys of the puldi<* 
lands, and to al)olish the othce of Survevor-( Jeneral. TIu' effect of such 
4ietioii wouhl have lieen to discourage innni;;ratioii to the new states of 
the West, and to check the M'tth*ment of these states and the terri- 
tories. The resolution was stron^rly opp<»sed by western mendN'rs. Tln^ 
^lebate be<*anie bitter and se<'tional. The ijuart<*r of the I'nion from 
which the proposition <*ame was char;L!:<Ml witli a <lelilM'rat<* and tradi- 
tional policy of hostility to the W<«st. Durin^LT the debate, Mr. Webster 
jnciden tall V referred to the famous or<linance of I7H7 for the i^ovennnent 
of the northwestern territorv, and especiallv to the anti-slaverv clause 
•which it containcMl. 

Closely related to the ir<*"«*»*sd subject of Afr. Webster's remarks was 
the topic of slavery, and the ett'eet of its existence or non-i*\istenrr in 
different states. Kentucky and Ohio were taken for examj)les, and tin* 
*4uperior improvement and population of Ohio were attributed to its 
exemption from the evils of slavery. This was a delicate an<l daui^er- 
ons subject, an<l the more so because the wounds of the Missouri contro- 
versy were vet son*. Mr. llavne. from South Carolina, answered with 
warmth, and resent«'d, as a ret1e(;tion upon the slave states, this unfavor- 
able comparison. Mr. lientiui of Miss<mri followed on the same side. 
and in the course of his remarks sai<l : — "l i-ei!:ard with admiration, that 
is to sav with wonder, the sublime uioralitv of those who cannot bear 
the abstract contem})lation of slavery, at the distances of fivt; hundred 
or a thousand miles off." 

This allusion to the Missouri rontroversv. and inv(^ctive against the fi'ce 

states for their j>art in it, brouiiht a reply from Webster, showinii' what 

the condu<*t of the free states had Ik'cu at t^ie first introdu(,*tion of tln^ 

slavery topic in the ( oni^ress of the Unit<'<l States, and that they totally 

refused to interfere betwe<Mi master and slave in anv way whatever. 

But the topi<' which became th<' lea<linir feature of tlu^ wliole debate an<l 

gave it j)ermanent interest was that of unllljlrdfhni^ a <loctriue then for 

the first time broached in the Senate. 31 r. Ilayne, voiciui^ the opinions 

of the Vice-President. Mr. Calhoun, was the chamj>ion of the do<*lriue; 

Mr. We])ster was its assailant. This tiu'u in the (lebate was bnmght 

ubout bv ]Mr. Ila\ ne havinu" made allusion to the ccmrse of New Knir- 

land durinir the war of 1S12, and esiu'ciallv to the assembhii^e known as 

tlie Hartford Conventi<m, to which designs unfriendly to the Union had 

heen attributed. 
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This gave Mr. AVebster an opportunity to ivtjiliate, and lie referred to 
tlie public meetings which had just then taken place in South Carolina 
on tlie subject of tiie tariff, and at which, resolves were passed and prop- 
ositions adopted significant of resistance to the act ; and consequently of 
disloyalty to tlie Union, lie drew Mr. Ilayne into tlieir defence, and 
into an assertion of the doctrine of null iji cation. He said : — ^"^ I under- 
stand the honorable yentleman from South Carolina to maintain that it 
is a right of the State Legislature to interfere, whenever, in their judg- 
ment, this govern ment transcends its constitutional limits, and to attest 
the operation of its laws, .... that the states may lawfully 
decide for themselves, and each state for itself, whether, in a given case, 
the act of the general government transcends its powers, .... 
that if the ex-igency of the case, in the opinion of the state government re- 
quire it, such state government may by its own sovereign authority, annid 
an act of the general government, which it deems plainly and palpably 
unconstitutioHaV' 

Mr. llayne was evidently unprepared to admit, or fully deny, the 
propositions as so laid down, but contente<l himself with (|uoting the 
words of the Virginia Resolution of 171)8: — vid. p. 7(>, 

This resolution came to be understood by ^Ir. Havne and others ou 
that side of the debate, in the sense expressed by ^Ir. Webster. The 
latter arijued that the doctrine had no foundation either in the Constitu- 
tion nor in the Virginia resolutions, — that tlie Constitution makes the 
general government act upon citizens within the states, not upon the 
states themselves, as in the old Confederation : that within their consti- 
tutional limits the laws of Congress were supreme, and that it was treas- 
onable to resist them by force : that the cpiestion of their constitutional- 
ity was to be decid(»d by the Supreme C^ourt : with respect to tlie 
Virginia resolutions, on which Mr. Ilayne relied, Mr. Webster dispute<l 
the interpretation put into them — claimed for them an innocent and 
justifiable meaning, and defended Mr. [Madison against the suspicion of 
having framed a resolution asserting the right of a state legislature to 
annul an A(.'t of Congress, and thereby putting it in the power of one 
Ktate to destroy a form of jrovernment wliich he had just labored hard to 
establish. 

Mr. Ilayne, on his part, gave, as the practical part of his doctrine, the 
pledge of forcible resistance to any attempt to enforce unconstitutional 
laws, lie said: — The gentleman has called upon us to carry out our 
scheme practically. Now, sir, if I am corre<;t in my view of the matter, 
then it follows, of (course, that the right of a state being established, the 
federal government is ])ound to acquiesce in a solemn decision of a state, 
a<!ting in its sovereign capacity, at least so far as to make an a2)peal to 
the people for an amendment to the Constitution. This solemn decision 
of a state binds the general government, under the highest constitutional 
obliixation, not to resort to any means of coercion atjfainst the citizens of 
the dissenting state. . . Suppose Congress should pass an agrarian 
law, or a law emancipating our slaves, or should commit any other gross 



vioIatioiiH of our t*oiiHtitiiti(»iial ri;^its, will mix ;;(;ii(l4*miiii coiitoiKl tliiir 
the (kH*isioii of everv bniiirli of tlu^ f<MU*nil ^ovrniiiu'iit in favor of siirh 
laws, i^iild |>r(*vent tlir MaU*H from .<1<M*luriii;; tlicni null an<I void, and 
protecting their ritixeuH from tlirir o|M*nition ? . . Let int' asMire 
the gentlemen that, whenever any att(*mpt shall In* made from any (jnar- 
ten to enforce nnc<»nstitnti(Mial Ihwh, clearly viidatini; our essential rights, 
our lenders (who4*ver they may In*) will not In* found reading Idaek hot- 
ter from the musty pages of oUl law Inrnks. They will look to the (Con- 
stitution, and wlien calle<l u(N>n liy the sovereign authority of tlit^ states 
to preserve and protect the rights see4ire<l to them hy the charter of their 
lil)erties, thev will succee<l in <Iefending them, or 'perish in the last 
ditch'." 

These wonls of Mr. Hayne seem almost |>n»phetic in vi«»w of tin* 
events of thirtv vejirs later. Few lM*lieved that tlie Vir«;inia resolutions 
would be practically illustrat<*d hy foreihh* resistan<M» to the tariff laws 
on the part of South Corolina. F<*w lM'liev<Ml that any s<'heme of <lis- 
nuion would Ik^ teste<l. 

Mr. AVehsterV closing reply was a brilliant pie<'e of rhetoric, delivered 
in his majestic style, and a]>parently with <leep seriousness. He con- 
cluded with these words — "When mv eve shall be turned to bt^Iiold. for 
the last time, the sun in the heavens, mav 1 not st'i» him shinini; on the 
broken and disfigures! fragments of a on<*e glorious Union ; on statt*s 
dissevered, discordant, belligerent ; nn a land rent with civil tends, or 
drenche<l, it mav be, in fraternal blood. Let their last feeble and 
lingering glance rather Indiold the gorgeous ensign of the Republic, now 
known and honored throughout the earth, still full high advanced, its 
arms and trophk-s streannng in their original lustre, not a stripe erased 
or pollntwl, nor a single star obscured. l»earing for its motto no such 
miserable interromitorv as * What is all this worth?' nor those other 
words of delusion and follv 'Lilwrtv first ancJ Tnion afterwards'; but 
everywhere, spread all over in eharaeters of living light, blazing in all 
its ample folds, as they float over the sea and over tln^ land, an<l in every 
wind under the whole heavens, that other sentiment, dear to everv true 
American heart — *Libertv attf/ Tnion. now and forever, one an<l insej>- 
arable ! ' " 
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THK W 1 1. MOT IMfOVlsO. 



In 184(1 it be<*:nn«' <*ertain that a large party seriously })L*o})Osed to 
wrest territorv from .Mexiiio. 

**The sim])le faet that an accpiisition of t(;rritory was to be made couM 
not but throw the I'nioii into convulsions, sinee not a square mile of 
territory could be acquired, towards whi<^.li the Union stood simply as a 
Union, and not rather as a Federal State split into two geograj)hical 
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divisions, whose interests in tl*e most essential point were (liametri<'ally 
opposed to each other. Witli any other nation in the world, the sentence 
woidd liave simply been ; The defeated enemy mnst make cessions of 
territory; Imt in the United States, whose position in history is unique, 
owing to internal division by two opposing principles, this sentence could 
not be uttered without drawing after it the <piestion: — in favor of which 
section ? '' (Von Hoist, .^>01.) 

David Wilmot, a ra(>nd)er of Congress from Pennsylvania, intro<hice<l 
:jui amendment to a bill appropriating money — nominally to huy tlie 
territory, but really to enable the administration to carry on the war. 
The amendment provide<l that sktren/ slmtild not be allowed in the ter- 
ritory so ffciined. This was the celebrated Wlhuot Prorisn, It was 
defeated! by southern votes, and the new territory was acquired without 
it. The territory of the Union had thus been increased by an area ecpial 
to that which originally won independence for Great Britain, yet it was 
undecided whether the law of this new tt^rritorv was to be freedom or 
«laverv. 



CHArTEH VI. 

TIIK FUKK-SOIL rAKTY 




Whigs, had Southern meml>ers whom they were afraid of losing, and 
they both refused to support the AVilmot Proviso. Thus the Free- 
Soilers were compelled to form a new party of their own. 



ciiaptp:k yil 

TIIK WIIKi VK^TOUY OF 184S. 

(.Johnston, 1'>1.) 

Taylor's inauguration (1840) marks the beginning of a process of 
change which in a few years destroyed one of the two great ])arties and 
changed the character of the other. TIkj Free Soil I)em )crats, who 
opj)ose<l any extension of slavery into the territories, and had therefore 
abnndoncd the Democratic j)arty, saw no reason for joining the Whig 
party, which had distinctly reje<-ted the princi]>les of the* Wilmot Proviso. 
The consetpujiit loss of the Democrats in numbers, was more than 
balaiKHMl by the acc(^ssion of ]iro-slaverv Whigs, who made their new 
party progressively more jM'o-slavcry. The Whig losses had no com- 



|N'iisatinir •rains. 'V\\v <lisiiit('<rr:itioii of tlir partv roiitiiiiit'<l from it^ 
su<*<'<*ss ill eU'ctiiiv: :i sIav«*-}ioMiiii: I'n'sidciit in \H\f< iintii tin* rjsr of it.-* 
anti-slavrrv sii<M*<*>sor in IS.'i.'i-ri. 



(11 A I'TK H VIII. ' 

>«;l ATTKK >oVKnKHiNTK 

(Joliiiston rontiniicd.) 

The se<*<*s.sioii of |inHslavi*rv Wliij^s soon hroit^lit ]>roniin<'ntIy foruanf 
tlie (loctirine wliirli tlic last Democrat ic national (*onv(*ntion had voted 
down, that tin* (^mstltufion t/are Cont/n'ss tin power to infer fen* trith 
shirertf iit the territories^ mnl that the peoftle iit each territonj nhonftl 
aUoir (tr pnthihit slaren/ tts thet/ p/etfsef/. This was Sijf latter Sorereit/tttt/, 
Of rourst* it wonld follow from this that tin* Missouri Coinpromix* of 
IH20 was ilh*i;al and nn(*onstitutional. as it aholishcd slavrrv in iho 
tfrritofies north of o<W .*>() . Knt this ronsiMjiinn'O was not at first men- 
tioned, and perhaps not thoiiifht of. 

As Sqnatter Sov<'reii;nty was a strict eonstrnetionist llnory, it was 
more easy to force it upon the DeiiuM'rats than npon the Whiij- party. 
From this tim«\ therefore. Sonthern lea<lers aimed to control the Deni- 
(KTatic partv more thoron<rhlv. The stniirirle between tin' advocates of 
the AVilmot Proviso, which forhade slaverv in the new territorv. and of 
Scjuatter Sovereignty which allowed its introdu<'tion if desire<l by the 
]»eople, was ]>re<'ipitate<l hy the f/isntreri/ of' f/ttltf in California. The 
consequent rush of immigration increased the popidation of California so 
rapidly that a State Constitution expressly prohihitinu" slavery was 
fornuMl June. \H4*.K This pra<'tical applicaticm of S(piatter Sovereiu:nty 
Was equally surprisinir and unwelcome to its first advocates. 



CIIAPTKH IX. 

tin: ( <KMri:<)Misi: ok 1S.'»(). 

(dohnston. I.').').) 

('alif(M'nia aj)plied for a<linis>i(>ii as a state. Feb. l.'Jtb. l'S')(). Shortly 
'before the a[)pli<"ition. Clay Iiad snbinilte*! a pi"op(»>iti(Mi to coniiu'onnx' 
^lie conflict in li' claims of the advocates of >la\t'r\ e.\tcn>ioii and of 
'"^slavery r<'stri<"tioii. IIi> proj)osinoii included scncii jM)iut> and \\a> 
^*all<'(l the Omnibus liill ;" — (1) the admission ol' an\ new states nionerU 

*» • lit 

^^nnned from Te\a^ (2) tlie a<ln>ission oi Calitoi iiia. {'•>) the oroani/atioi 
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of the territories of New Mexi<*o and Utah, without the Wilinot Proviso^ 
(i. e. with S(iiiatt(M* Sovereignty ; ) (4) the i)assa<5e of the last two 
measures in one hill, (r>) the payment of a money indemnity to Texas for 
lier elaims to New Mexi<'o, ((») a more riojid P^igitive Slave law, (7) the 
a])olition (»f the slave trai/e, \mt not of slavery in the District of Columbia. 

This was the famous Co}itproini»e of 1850. It was opposed by the 
Whigs and Free Soilers. who considered it a surrender of free soil to 
the slave power, and by the extreme southern Democrats, who consid- 
(*red it a surrender of the shive holder's rigiit to hold his i)roperty and 
slaves wherever he pleased to settle. It was, at all events, satisfactory 
to the great majority of the people, as averting civil war and disunion. 

The clause in this compromise, most important in its bearing upon 
future events, was th(^ Fugitive Shive provision. The new law encour- 
aged and directed the surrender of fumtive slaves bv II. S. Commission- 
ers in the North, without any trial of jury, and commanded all good 
citizens to aid in makinir arrests. The work of chasinjj and arresting 
fugitive slaves in the northern states was carried on diliijentlv. often 
inhumanly. The consequent disgust and horror caused the passage, by 
some northern Legislatures, of personal liberty laws, intended to protect 
free nci^roes falsely allej^ed to be fujjitive slaves. 



( IIAPTEI^ X. 

KKPKAL OF TIIK MISSOITIU COMrUUMISK, l?^o4. 

(Yid. Andrews ; Institutes, j). 22().) 

These measures of 1«;>0 proved anything but the **fiuality" which 
both ])arties promised and insisted they should be. The slavocracy now 
moved to its crowning perfidy, the undoing of the compromise of 1820. 
In lsr>4 it became necessary to form territorial governments for Kansas 
and Nebraska, for settlements were spreading in that quarter. In both 
of these territories, Cou<nrress had ''forever" forbidden slaverv when 
iMissouri was admitted as a slave state in iH20. But Steplien A. 
Doni:las of Illinois, and other new l)emocrati<' leaders, advanced the 
idea that the compromise of 18r)0 had changed all this, and that Con- 
<;ress was bound to act in the case of Kansas and Nebraska as it had 
done in the case ot" I tali and New Mexico. 

Douglas therefore put into the bill organizing the territories in (pies- 
tion, a declaration that Conj^ress had no riixht to forbid slavery in Kansas 
and Nebraska in bs20 ; that slaverv was now l^either forbidden nor 
allowed in these territories : and that their own people were to settle the 
nuitter. In this form the Kansas and Nebraska act was passed (1854) 
by the votes of northern and southern Democrats and southern Whiles. 
There was no more j)eace on the subject of slaverv. 
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III \\iv Nni'tli tlit'H* \v:i^ iiiiH'f f\i-ili'iiu-nt :iii<l aii;:(r tliiin li:ifl Imcu 
canscil l»v aiiv ()n*vi(>ii*< at'timi u\ (■iiii;!r<'ss. I'mjili* wimt rnniiKli'd 
tii.'it slavt'i'v lia<l Imth forhiddfii in KanNa<« mimI Nflu-aHka. as pari of tin- 
l)ar<r:iiii l»«'tw(M'ii North aiul South, ainl it was^aiillhat the Soiitli. iiaviiii: 
rccrivHl its shart* in tht* a4hiiis>ioii f»f .MisM>iiri. lin«l now hrokcn Ik 
:ii:n*f.'iii(*iit as to tin* i*c>t of tht* Louisiana piin^hasc ll soon caiiir t<» 
In* iH'licvtii that SoiithcriHTs rari*«l h'sn tor ihr I'liion. or for aiiUhin;: 
<'Isf. than tli«*v <li<l for th** cNtriision i>f sl.-ivrrx : ainl ihi* Norili hj*«::m 
to unite a":ainst tlicin. 
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TIIK IM'.ri UMt AN r\i:TK 

(Vi«l. .lohiistoir- rnitr<l Stati'.s, p. :^7-*>.) 

At tht* first I'hM'tioii of Conj^n'ssnirii afl«T the passage of lh«* Kansas 
Nehraska A<'t. rvrrv on»* in tin' \<»rth who was opposed t.o the ex- 
trusion of shiverv. whether he had i»een ealh'd Democrat, Whi:;, Free- 
Soiler. or Aiii<-ri<'an. droppe<l his former partv and voted for eandi<hites 
opposed to the Kaiisas-Nehraska Aet. At first thev were ealh'd "Anti- 
Nebraska men." and iimh'r this name thev eh'eted. in IS')!, a maioritv 
of the House of Hepreseiitatives. for the next eon«;ress. l>efore the 
new eon;rn\s.s met, thvy had takt*n the name of the l{e|)uhliean jKirtv. 
The memhership of th«' partv was mainlv of former northern Whii>:s. 
It was eonfine<l to tiie northern states, with a few iiH'inhers in Missouri — 
elii(»ffv (iermans — and in West X'irijinia, setth'd larireU from Oliio. 

In the South the feelinii was as mneh astonishment as ani»er. People 
then» wen* so aeeustomed to slaverv that thev eouhl see no reason for 
tliis excitement in the North. They <'()neliuled that it ha<l heen worked 
up hy men wlio wanted to uet into power. They felt that the South 
was attaek(*d without reason : the southerners of all jKirties beufan t<v 
unite aiTjdust the North as a <'ommon eneinv. 
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••lil,i:i:i)|.\(i KANSAS." 

(dolni>ton <'<Mitinued.) 

The roa<l t<» Kansas from the norlliern states went straiiihl across the 
Nlave state of MissouiL 'I'he people <d* western Misssouri refused to 
allow free state parlies to rvo<< their state into Kansas, ami forced them 
to turn hack. When tin* first election <lay <*ame. parties of men from 
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Missouri moved into Kjinsas, voted and made it a slave ti^rritorv. Then 
the free-state parties took tlie roundahout road throu;;(h Iowa, entering 
Kansas from the north, and the strn<;«^le in the territ<n*y itself biegan. 

Tlie stru^jjgle in Kansas was l>etween sctttlers from free, and those 
from slave states. The southern settlers formed a "fovernment, and the 
northern settlers formed another; each ealled the other party rebels 
against lawful government. As eaeh side attemi)ted to ]nit its laws into 
execution, and was resisted by force, tlu^ struggle soon became an open 
war. Mi'u were shot ; pai'ties of immigrants were dispersed and robbiMl: 
towns were plundered and burned. Small armies, with cannon, were 
formed on l>oth sides; the newspapers all over the country were filled 
with news from Kansas. The President sent out one governor after 
another; none of them c<mld do anything to keep order, until the free- 
state settlers became so numerous that their opponents gave up the 
struggle, (1858). 



( IIAPTKU XIII. 

TIIK IH^KI) srOTT DKCISION. 

(Vid. Johnston, Americran Politics p. 170; and same, in Lalor's Cyclo- 

panlia, title JJred Srotf.) 

In 18o4, Dred Scott, a negro, was a slave of Dr. Emerson, of the 
regular army, who took him from INIissouri to Kock Island, Illinois, 
where slaverv was prohibited bv statute and bv the ordinance of 1787 ; 
and thence, May, 18;^(>, to Fort Snelling, \Vis<*onsin, where slavery was 
prohibited by tlu^ Missouri Compromise. In IH'Mu Scott married Harriet, 
another slave of Dr. Emerson, and in 1838, Dr. Emerson, with his 
slaves, returned to ^lissouri. Here Scott, sometinn^ aft(n*ward, diseov- 
4ired that his transfer bv his master to Illinois and AVisconsin had made 
him a free man, according to previous decisions of the Missouri courts ; 
And in 1848, having been whipped by liis master, he brought suit against 
him for assault and battery, in the state circuit court of St. Louis county, 
and obtained judgment in his favor. On appeal^ the supreme court of 
Missouri, in 1852, two justices in favor, and the chief justice dissenting, 
reversed the former ^lissouri decisions, refused to notice the Missouri 
Compromise or the Constitution of Illinois, and remanded the case to the 
state circuit court, where it remained in abeyance pending the argument 
and decision in the supreme court of the United States. 

Soon after the hearing in the state supreme court. Dr. Kmerson sold 

his slaves to John F. A. Sandford, of the citv of New York. On tlie 

ground that Scott and Sandford were ^'citizens of different states'* — viz. 

•of ^lissouri an<l Xew York, — suit against Sandford for assault and bat- 



tery was at nurv l»roii«>lit in \\\v f't'iteml rirrtilt mnrt for .Missouri. (\'itl. 
Constitution. Arti<'I<i III.. Section II.. $ I.) lifn* San<lt'or<L .Vpril. 
lS.'i4, ar<>^U(Ml that this cotirt ha<I no jnriMlicti<Mi, on the «>:ioun(l that 
)>hiinti>Y was not, as alh'j>r(><I in thi* (Icchiration, a riti/cn of Missouri. I>nt 
■'•a negn) of African ^I<»sr«*nt ; liis ancestors were of jaire .\frican hiooti, 
ami were hron«xht int(» tiiis country an<l soM as ney-ro slaves." 

SandfonI then ph'UihMl. in bar to the a<'ti<Hi. that tiie phiintitf was his 
neirro shive, and tlnit he liad onlv "irentlv laid hantis" on him to restrain 
liim. as lie had a ri^^lit to do. 'rhei'ourr instructed the jurv that the, 
law was with the defendant. Tlie |>laintifV ex<*epted. On the ex(!e|>tion, 
the case went to the I'nitiMi States supreme court. 

The case now assume<l an im]>ortance ahoijetlier disproportionate to 
the interests immediately involved, for this reason : — the (piestion of 
slavery iiad come, as w<* have seen, to overshadow all others in p<»litics, 
imd the advocates of its extension and of its restriction were eacli exert- 
ln<if every means to obtain control of all departments of tln^ i^overnment. 
Tiie slavery men liei<l the presi<lency and the senate. The frien<ls of 
free lalnn*, under tin* name of anti-Neluaska men, had just ;naiiied <*ontrol 
of the house. Thf Dred Srtfff rasf was now ( l.S.'>.")-(;) fn Ih' the test nf 
the affilfftfiotm of the snprewe court. 

The essential points for decision w<'re two : 1. Hml the fedend rirvuit 
•court jnrisdiction't that is. was Dred S<'(»tt a <*itizen in the view of the 
i^*onstitntion? 2. If the ronrt hod jnrlsffirfion, wan Its derision fujolnst 
Dred Scott rorrert't In c(»nsitlerini'" these, two tpiestions, it nnist be 
remembered that fe<hjral courts are rcfjuired by the act of 1781), Se<!tion 
ii/i, to follow the statutes and i-onstruct'ons of the respe<*tive states 
ivherever they c<inie in (piesti<Hi. unless they ar<* in conflict with t]»e 
<'onstitution. 

The Mhsovri supreme ronrt had decided, on the evi<lence submitte<l, 
that Dr. Kmerson's residence in Illinois and Wisconsin was only tem- 
porary, and in obedience to the orders of his i^overnnient ; that lie Inul 
no intention of chan^in«x his domicile ; and that, whatever mii^ht be 
iicott's status while in Illinois and Wis<M>nsin, on his return to Missouri 
the local law of ^lissouri attached upon him, an<l his servile character 
returned. On tliis iiemM'al irround, chief justice Tanev (six associate 
justices assenting, two dissentin«j[) decithid I. That the plaintiff In error 
was not a citizen of Missotiri in Qie sense in which that word Is nscfl in. the 
Constitution ; 2. jyiat the circuit court of the l-nited States^ for that 
reason^ had no jurisdiction in the case and could t/i re no judipnent In it: 
that its judgment must ccinseipiently b<* reversed, and the suit dismissed 
for want of jurisdiction. 

Had the suprenu^ court confined its action to a thMiial of jurisdiction 
in this case, on the ground taken by the supreme? <H)int of ^fissouri, the 
tlecision would doubtless have bc-en generally ac<*e[)t«*d as law. however 
harsh, in the. case of slaves removed temporarily from state jurisdiction 
and then brought back. Hut, impelled, as has been charged, l)y a sui»er- 
serviceable desire to forward the interests and desii^ns of slavehol(U»rs in 



tlu' territories, or, to view the <'as(' in the most favoral»l(' liiilit, (*liallc'iiii:e(l 
1)V the \vi<h' ran«ic of the arifiiineiits ()f eouiisel on l)otli sides to a work 
ot" siipereroji»ation, thtM'hiet jiistiee an<l his assoeiates j)ro<*ee<le(l to deliver 
a course of h'etures (Mi historv. i>oIities. etliies and international law, 
the exact connection of which with th<* lei^al snhiect niatt<U' in hand it > 
was in many cases dillicnlt for the justices themselves to make perfectly 
clear. In these additions to the tlenial of jurisdiction lav the interest,. 
imjMirtance and far-reachini:; conse((n(Mic<*s of the Dred Scott decision^ , 
'J'hese a<lditions mav he sunnnarized as follows: — 

I. A flein'al nf the If(fiil erisfencf of the Africfni rttrt^ f(s persftHH^ in 
Afttrn'cfftf sncicti/ find ('(ntstifntinnal hue, Sandford's j)lea, njiven above, j 
denie<l the circuit I'onrt's jurisdiction on the nfround that Scott was of ' 
the African race, as if that necessarily implied lack of citizenship. The 
circuit court had overruh*(l the plea : hut the .supreme court reverted U> 
the plea, an<l sustained it. The opini(Mi of the court asstM'ted that the 
African race, for over a century before the adoption of the C\)nstitiition, 
had been considered as a subordinate class of beinos,,so far inferior 
that thev had no riiihts which the white man was bound to re- 
spect: that they had not cr)me to this country voluntarily, as persons, 
bur had been brouiiht here as merchandise, as [)roperty, as thiitys ; that 
they h<'ld that j)osition in the view of the framers of the Constitution^ ■ 
and were not in<*luded in the words "people" or ^'citizens/' in the 
Declaration of Independence, the Articles of Confederation, or tlie 
Constitution : and that, even when emancipated, thev retained that 
<*haracter. and were not. WiW coidd bv anv possibilitv ever l)eeonie citizens- ■ 
of the United States or citizens of a state in the view of the Constitntion.H 
capable of suinii" oi' l>eini>' sued, or possessed of civil riufhts, exeej)t sn<'h 
as a state, for its own <'onvenience and within its own jurisdiction, niiirht 
<"hoose to "I'ant them. 

'1. A (lenlnl nf the snprenH' rontnfl of (on(/ress (fcer the terrttitries. 

The ariiuments of counsel had brouiiht up the (piestion of the power 
of coniiress to "make all needful rules and re'i»ulations respeeting tlie 
territories and other property belonging to the United States ; " (Con- 
stitntion. Art. IV., Sec. III., >5 2.) The court held that this lan^LTuaire, 
by previous decisions and the plain sense of the words, referred only to- ■ 
the territori/ and propertij in j)o.ssessi(tn of the United States when the. 
(Constitution tros ftdftpted, find mtt t<t L<niisifinfi find other territory after- 
irfu'fls fif'fjuired \ that the right to i^overn these last named territories 
was oidy tin' inevitable consecpience of the rii^ht to acquire territory by 
war or juirchase ; that conu^ress, then'fore, had not the absolnte and 
discretioiiarv nower to make 'v/// needful rnles and regulations" resi)ect- 
inii them, but only such as the Constitution allowed : thfit the riyht ftf 
erery eitizen to his "jtntperty,'' tnnonf/ ftther thinys, n'fis yntiranteed hy 
Anienfltnent \ .: thfit shires trere rerfnpiized fis "pritjtertif^ thrfPiiyhout the 
Constitfition : finil thfit cftnyress hfifl therefore no nntre riyht tft leyisUite 
for the flestmrtion f\f property in s/fires thfin /o leyislfite fftr the estfihlish- 
ment ttf fi stfite reliyion tJiere. 
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( >ii tile foiitrarv, the tJissiMitiii;? oiiiiiiiMis Im-M tli;it sl.iwrx was \ali<l 
^mlv l»v Ntatr law, and that a shixf was "proiMTtN " milv l»v virtnr of 
fitatc law : tiiat tin- Coiisiitiitiuii was <'\plirit on this point (<'. l.^ **no 
]M*rson hrhl to xM'virr or lal»or in on<'»tat<*. ////^/♦r Mr hiirs tlifrcnu'" iSiv.)\ 
that the slave, when taken hv the master's a<'t ont of the inrixlietion of 
the state law whieh made him a slave, at on<'e lost his artilieial <'haraeter 
•of jn'operty and i*e.smn<'d his natnral ehara«*ter of a person : an<[ that tin* 
stat<* law eould not a<*<'omi)an\ him to the teri'itories. 

Of eoiirse this reasonini:: wt»nld neeessirih have made all the territori<'s, 
south as well as north of latitude .*Jt»"' 'M)\ free soil, unh-ss >laverv should 
Im? estahlished tlu're hy aei of eonu^n-ss or hy jM)|>ular aijn'ement in 
forniiui; state eonsfiiution.s. 

•*>. A fletiinl ttf tliv Const itnflnimlitji of thr Missouri f 'ottf/trnt/tisc. 

From the preei'diui; doctrine the eourt ne<'e>saiily hehl that the art 
•of Mai'ch r», 1S:^0, commonly known as the .Missouri ('tMn|>romise, whi<'h 
prohihiteil slavery in the j>rovince of Louisiana north of latitude .WW 
'M)\ and outside of Missouri, was an unconstitutional assumption 
of j)ower hy conu^rcss, and was therefoi-e voi«l and iuoperati\ t*. and in- 
-oapahle of conferriiijLf freedom upon any one who was lield as a slave 
niulor the laws of anv one of the states, (•vru thoui^^h his owner had 
taken him to the territory with the intention of hecominu a p«*rmanent 
resident. 

The Dred Scott case was the last attempt t«> deci<le the contest he- 
tween slaverv extension and slaverv restri<'ti<ui hv processes of law: and 
the course of ev(*nts l)<'i»an at (Mice to ten*! with iiHM'easinij: raniditv 
toward a decision hy force. The N<uth refusi-d to ac<'e|)t the <hMMsi<m. 
It was believed there that nciiro slaves weie considered hy the Consti- 
tution as persons lichi tit lnhor, an<l not as j)rojM'rty : and that they were 
property only hy state law. The (dfect of the de«Msion was to make the 
South more certain that it wa< riiiht. au<l to make the North exceed- 
in<';ly anijry with the supreme court itself. 

**Slav(rrv had thus set the two sections. North an<l South, complet(dy 
■;i<^ainst ()\w. another. It had ai'i'ave(l them in suc<"essive conflicts witli 
one another, until there seemed to he no escape from the last an<l worst 
of ^contliets." 
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TiiK ( insi.s APi»ii<)A( iii.\(;. 



"The South had not sharcMl (upuilly in the j)rosperity which the 
•ci'usus of ISDO disco V(M'(*<1 in the count rv as a whole. Plentv of monev 
went to th(» South every vear. for its cotton <'rop of lHi;Osohl for about 
$2.)0,()00,0()0 : but the monev seenuMl to <lo no i^ood. It di<l not build 



102 

up factorii's, railrosnls, collect's, schools, librarios, or the otlier si«^ns ot 
i^rowth. as in tlu' North, liamls were worth iiiiifh less in the South 
than in tin* North. All the <*onnneree was in northern vessels ; and 
Charleston, which in 1800 was one of the hnsiest seaports on tlie 
Atlantic coast . now diil hardlv anv husiness of its own. It was not to 
he evpect<Ml that the southern peoj>le would l>e satisfied w-ith su<'h iv 
state of affairs. Thev souiu-ht lonu: for the cause <»f their hackwardness, 
and its reinedv. 

••The cau.se is now seen to have heen s/(fren/, hut the South could nol;^ 
see it in IHIJO. Slaves workeil onlv hecause compelled : Iieuce sIowly» 
<'arelesslv, stupidlv. In facloiies or on lailroads thev wt re of little iise^ 
The rir/f whites <lid not need to work ; the poor whites did not wish to, 
hecause they had i;rown up in the helief that work was a si<ru of 
slavery. In the North there was lively <*oinpetition for work, and con- 
se<juent activity. In the South there was no »»reat nuinher of persons 
who reallv wante<l to work, and everythin^j^ stood still. 

••The South, in 18(W), couhl onlv see that evervthiii": was ijoinij wron^- 
it was <rrowiniX poorer as the North grew richer, and weaker as the 
North ii^rew stronger. Five new free states had been admitted since 
'J'exas, the last slave state, entered the Union ; n sixth, Kansas, was de- 
manding; a<lmission : and others were evidcuitlv comiuir soon. Everv 
n<'W free state made the Soutii weaker in both branches of i'ongress, 
and, as states are fonned from territories, the Soutii came to believe that, 
anv refusal to allow slaverv in the territories was intended to make the 
South still weaker.'' 

The election of IHJIO proved to be th(^ signal for the outbreak of the 
'•irrepressible conflict." There were four parties iu the field, viz : 

(a) Republican ; J/mcoln and Ilamlin. 

(b) Soutln;rn Democrats; Breckenridge and Lane. 

(c) Northern Democrats; Douglas and Johnson. 

(d) American ; liell and P^verett. 

(For the platforms, vid. Cooper, American Politics ; J^k. II. p. 41 S(j.^ 
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SKCKSSION. 

A convention in South Carolina callcil innnediatelv after the ele<'tioi» 
of Lincoln and Ilandin, unanimously passed the following (De<*. 20^ 
isr»(),) viz : 

OHDINANCK OF SKCKSSION— lS(;o. 

.\n ()rdinan<*(^ to dissolve the I'nion between the State of South Caro- 



liiia :iii<l oilier States iiiiit<Ml with lici* iiihIci* tlir rompact cntitlrd ^'TIk" 
Coiistittitioii of till' I'liitcd States of Aiiicrlra." 

We, tlu; Pfoplf of till* Stati" of South ( aroliiia, in CoiiviMitioii asseiii- 
1»h'<1. <1o (Irc'Iarc and onlain. an<l it is luTrhv drrlarcd an<l onlained. that 
th«* Onlinanr** adoptnl hv iis in ('onvriition, on th«j Twcnty-thifd of 
Mav. in thc^ vcar of our Loril one thousan<l seven hun<h*(Ml and ei^litv- 
«*iy:ht, \vlMUHd)v the Consitntiini of the TnittMl States was ratitiiHl, and 
also all other Aets and parts of Arts of thi* (ieiiend AsKi*mhly of th«^ 
Stat<* ratifyin;jj amendments of the said Constitution, are hi»rehy rep<»al(Ml, 
and the I'nion now sultsistiii;: lN>tween South Carolina and other States^ 
under the nauu» of the I'nited States of Ameri<'a. is herehv dissolved. 

In justifieation of the preredin«; ordinance was issued the followini;: — 

SOITH CAKOLIXA I)K( LAKATION OF INDKPKNDKXCK. 

The State of South ( arolina, haviui; deterniine<l to resume her sepa- 
rate and etpial place amon<; nations, deems it <lue to herself, to the 
remaining; TnittMl Slates of America, and to the nations of the worlds 
that she shtmld di^dnre the causes which have led to this act. 

In the year ITTm, that portion of the British empire embracing («reat 
Britain nndertctok to make laws for the (rov(M'inn<'nt of that portion 
coroiK)s<Ml of the thirteen Ameri<*nii colonies. A struggle for the right 
of self-government ensued, which n?sulted, on the 4lh of July, 177G, in 
a declaration hv the colonies, "that thev are, and of riijht oui^ht to l>e, 
free and indep(>ndent state>. and that, as free and independent states, 
they have full pow«»r to levy war, U> conclude peace, contract alliances, 
estahlisli connnerce. and do all other acts and things which independent 
states mav of rijjht do.'' 

Thev further solemnlv di*<'Iaycd, that whenever anv "form of «jovern- 
ment bticomes dt^structive of 'the ends for whi<'li it was *>stal)lished, it is 
the right of tliat people to alter or abolish it. and to institute a new 
government." I)<u*ming the government of Great IJrilain to have be- 
come destructiv<* of these ends, thev di'<'lared that the colonies **are ab- 
solved from all allegiance to the British crown, and that all political 
connection between them and the stati* of (Jreat Britain is and ought 
to Im^ totally dissolved " 

In pursuance of this de<'laration of indeptiudence, eacli of tlu^ thirteen 
states j)roceede<l to e.xercist^ its st^parate sovereignty ; adopted for itself 
a constitution, and appointed otficers for th(^ administration of govern- 
ment hi all its departments — legislative, executive, and judicial. For 
purpose of defence, they unit«*d their arms and their counsels; and. in 
1778, they united in a league;, known as the articles of confederation^ 
whereby they agreed to intrust the administration of their external re- 
lations to a connnon agent, known as the Congress of tli** United Stat(N, 
expressly declaring in the first arii<-le, **lhMt each state retains its sov- 
r'reignty, fn*edom, and independence, and every power, jnris<liction, and 
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riglit, wliicli is not, l>y this confiMloration, (•x|)ressly (l(*logute<l to tlic 
riiited States in Congress asscnibltMl." 

Under this consideration the war of the Revolution was carried on, 
and on the .*Ul of Se])teniber, \7Xl\, tin* contest ended, and a definite 
treaty was si^jned hv (ireat liritain, in wliieh she acknowledired the in- 
dependence of tin* colonies in tin* folIowini»- terms: — 

Article I. His I>ritannic Majesty acknowledges tin* said United 
States, viz.: New IIanii>shire. ^Massachusetts l>ay, Rhode Island and 
Providence Plantation. Connecticut, New York, New Jersey. IVnnsyl- 
vania, Delaware, Marylan<l, N'irginia, North Carolina, South Carolina, 
and (ieorgia, to he free, sovereign, and ind(*|)endent states; that he 
treats tlnun as such : and for himself, his heirs, and successors, relin- 
(juishes all claim to tln^ government, projirietarv and territorial rights 
of the same, and every part thereof. 

Thus were established the two great jirinciples asserted by the colo- 
nies, namidy, the right of a state to govern itself, and the right of a 
])eoj)le to abolish a govenunent when it becomes destructive of the ends 
for which it was instituted. .Vnd concurrent with the establishment of 
these ])rinciples was the fact, that each colony became and was n^cog- 
nized by the mother country as a free, sovereign and independent state. 

In 17H7, deputies were appointed by the states to revise the articles 
of confederation, and on September 17th, 17H7, the deputies reconi- 
meiuled for the adoption of the states the articles of union known as the 
Constitution of the United States. 

The parties to whom the Constitution was submitted were the several 
sovereiiiu states ; thev vv(;re to agree or disagree, and wlnrn nine of 
them agreed, the compact was to takc^ effect among those concurring : 
and tlie <reneral ijovernnuMit, as tin' common aufent, was then to be in- 
vested with th(^ir authoritv. 

If only nine of the thirteen states had concurred, the other four 
wouhl have remained as t\wy then were — separate, sover(*ign states, in- 
dependent of any of the ])rovisi(ms of the Constitution. In fact, two of 
the states did not accede to the Constitution until long after it 
had iTone into operation amoni>- the other eleven ; and durin<r that in- 
terval, they exercised the functions of an independent nation. 

\\\ this (yonstitution, certain duties were charged on the several states, 
and the exercise of certain of their powers not delegated to the United 
States by the Constitution, nor j>rohibited by it to the states, are re- 
served to the stat(;s respectively, or to the peojde. On the 2od of Alay. 
178S, South Carolina, by a convention of the people, i)ass(Ml an ordinance* 
assentinn' to this Constitution, and afterwards alterini; her own Constitu- 
tion to conform herself to the obligation she had undertaken. 

Thus was establislnid, by com})act b(»tween the states, a government 
with defined obje<*ts and ]>owers, limited to the <*xpress words of the 
grant, and to so much more only as was necessary to execute the power 
iininted. The limitations left the whole* remaininii- mass of power sub- 



JH't to the clausi* n*M'rviii;Lr it to t\w >t:it«'s or to tlic projilc, and rciidcnMl 
uiiiHM't'ssarv any sp»»ciHration of rrM*rvr<l powers. 

\\v hold tliat tin* govi'rnnuMit tlnis cstaltlislicd !> Nnhjcct to the two 
<;ivat principks asserted in tlir dcrlaration of indrpcndcncc, and wt* 
hold fnrther tliat tin* mode of its torniation sniijerts it to a tliird funda- 
mental prineiple, namely — the law of eompact. We maintain that in 
t^very <'ompaet between two or more parties, the (dili^^ation is miitna) — 
that tin* faihiri' of one of the e(»ntraetini; parties to perform a material 
]»art of the aj;reenn*nt entirely reh*ases tlie ohliifation of the other, and 
that, where no arhiter is appointed, eaeh party is n^mittetl to his own 
judgment to determine the fact of faihire witli till its <*onse(pienees. 

In till' present case that faet is estahlished with certainty. We ass<*rt 
that fifteen of the states have (h'liheratelv refused for \ears to fuUil 
their constitutional obligation, and we vt'U'r to their <iwn statutes foi* the 
proof. 

The Constitution of tlie Tnited States, in its fourth article, |)rovides as 
follows : — 

"No person held to service or lahor in one state, under the laws 
thereof, escaping into another, sliall, in conseipience of any law or regu- 
lation therein, he discharged from such service or hihor. hut shall he de- 
livered up, on claim of the partv to wliom sucli st rvice or lahor mav he 
4lue." 

This stipulation was so material to the compact that without it that 
compact would not havt* heen made. The greater ntimher of the con- 
tra<'ting j)arties held slaves, and the state of N'irginia had previously de- 
<;lared her estimate of its value hv makini; it the condition of <ression of 
the territory which now composes the states north of the Ohio river. 

The same article of the Constitution stipulat<*s also for tlu^ rendition 
hv the several stat<*s of fuiiitives from justice from the other states. 

The general government, as the comnuni ag(Mit, passed laws to carry 
into effect these stipulations of the states. For manv vears these laws 
were execut(d. Hut an increasing hostility on the part of the northern 
.states to the institution of slaverv has led to a disrei»ard of their ol)lii»a- 
tions. and the laws of the jjfcnerai iioveriiment have ceased to ettect the 
objects of the Constitution. The states of Maine. New Hampshire, \'er- 
inont, Massachusetts, Connecticut, Rhode Islan<l. Xcmv York, Pennsyl- 
vania, Illinois, Indiana, Ohio, Michigan, Wisconsin, and Iowa have en- 
acted laws which either nidlifv the acts of Congress, or render useless 
any attempt to execute them. In many of these states the fugitive is 
discharged from the. service or labor claimed, and in none of -them has 
the state government compliecl with tlu^ stipulation ma(i(^ in the Consitu- 
tion. The state of New dersev. at an i^arlvdav, i>assedtilaw for the ren- 
dition of fuii^itive slaves in <'onformitv with her constitutional lUKh^'takinir; 
but the current of anti-slavery feelinij has led her more recentlv to enact 
laws which render inoperative tht^ remedies provided by her own law. 
and bv the laws of CouiiTess. In the state of New York even the rioht 
of transit for a slave has be(»n <lenied bv ]w,r tribunals, and the states of 

ft- 
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Ohio aiul lowii liiiv<» I'cfusrd to smTrnder to justice l*ii«iitives cliaro^iMl 
with inunhT ami iiicitinu' st-rvih* insuiTCM'tioii in the state of Virifinia. 
Thus the <'onstitiition:il (•oini)a<*t has heeii «leliljer:itelv hrokeii and disre- 
jLTarded l»v tlie non-shivehohlinir states, and the eonse<|U<*n<'e foHows tliat 
Sontli Carolina is released from its ohlii;:ation. 

'I'he en<ls for \vhi<*h this Constitution was framed are declared hv it- 
self to he "to form a more perfect union, estahlish justice, insure domes- 
tic tran(|uillitv. provide for the conunon defence, j)romote the <^tMieral 

welfare, an<l st*cure the hlessinir!^ of liheitv to ourselves and our poster- 

• • • 

itv." 

These ends it endeavored to accomplish hy a fe<leral iiovernnient. in 
which each state was recoi^nized as an e<p!al, and had sej)arate control 
over its own institutions. The ri«»ht of j)roperty in slavt^s was recoij- 
nized hv j^ivinii' to fnu* [)ersons distinct politicil rights; hy giving them 
the right to represent, and hurdening them with <linM*t taxes for three- 
fifths of their slaves ; hy authorizing the importation of slaves for twenty 
years, and hy stipulating for the rendition oi fugitives from labor. 

We artirm that these ends, for which this iiovernnient was institute<l, 

have been defeated, an<l the o()V(»rnment itself has heen made destructive 

of them hv the action of the non-slavehohlini; states. These states liave 
• ~ ... 

assumed the right of deciding upon the propriety of our domestic insitu- 
tions. an<l have denied the rights of j)roperty established in fifteen oi the 
states and recognized bv the Constitution ; Thev have denounced as 
sinful the uistitution of slavtiry ; they have permitted the open establish- 
ment among them of societies whose avowed obje<*t is to disturb the peace 
and claim the property of the <ntizens of other states. They have 
encouraged and assisted thousands of our slaves to leave their homes, 
and those who remain have been incited bv emissaries, books, and 
])ictures to servile insurrection. 

For twentv-five vears this airitation has been stea<lilv increasiuir, until 
it has now secure<l to its ai<l the pow(M* of the common government. 01>- 
serving tin* forms of the Constitution, a sectional j)arty has found w ithin 
that article establishing the executive department the mfcans of subvert- 
ing the Constitution itself. A geographical line has l>een drawn across 
the Union, and all the states north of tliatline have united in the election 
of a man to the high office of l*resident of the United States whose opin- 
ions and [)urposes are hostile to slavery. lie istobe entrusted with the 
administration of the common government, because he has declared tliat 
that ••government cannot endure permanently half slave, half free," and 
that the j)ublic mind must rest in the belief that slavery is in the course 
of ultimate extinction. 

This sectional condjination for the subversion of the Constitution Jias 
been aided in some of the states by elevating to citizenship persons who. 
by the supreme law of the land, are incapable of becoming citizens, and 
their votes have* been used to inaugurate a new policv hostile to the 
South, and destructive of its peace and safety. 

On the Itli of March next this party will take possession of the gov- 
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t'l'iiiiiciit. It lias aiiiiotiiMMHl tli.Mt tlir Soiitli sluiH 1n' rxrliKlrd from tlu" 
roiiinioii tcrritorv : that ilic judicial triluiiiaN sliall he made >r('ti(»iial. 
and that a war iiitist Im' \vair<*d a;ixainNt sjjivrrv until it shall rrasc* thnnioh- 
out tin* I'nitrd Statrs. 

Tin* <jruarant(*«*s of the Constitution will then no Ion ^fcr exist : the 
e(|ual rijirhts of the states will Im' lost. The slaveholdin*;; state*^ will \h> 
lonjrer have the |»ow<t of self-jLTovtM'nnient or self-|)rot(>ction. and tln- 
f<*<h*ral jTovernnient will have iN-eonie their enemies. 

Sectional interest and animositv will deepen the irritation, and all 
li()|M* of remedy is rendere<I vain hy th<> fa<*t that ))uhlic opinion at the 
North has invested a •;i*(>at political error uitli the sanctions of a more 
erroneous reli;>rious hclief. 

We, therefore, the jM'opIe of South (*arolina. hv our (h*le«^ati*s in 
convention assendd(*d. appealing:: to the Supreme .lud^^e (»f the worhl for 
the rectitude of our intentions, have solcmnlv declared that the union' 
heretofore existin;; U'tween this state and the other states of NtU'th 
America is dissolved, and that the state of South Carolina has resimied 
her {K)siti(Ui anion<; the nations of the world as a free. soverei«rn. and 
independent state, with fidl ]>ower to levy war. con<'lude })ea<'e. contract 
alliances, estahlish commerce, and to do all other acts and things which 
hidependent states may, of rij^xht, do. 

And, for the sup])ort of this declaraticm, with a firm reliance on the 
jH'otection of Divine l*roviden<"e. we mutually pledi»e to ea<*h other, our 
lives, our fortunes, and our sacre<l honor. 

Copies of the Ordinancre and Declaration were sent to the other si a ve-^ 

hoMiii^ stattis. Similar action was taken as follows : h\ Mississi[)|>i, 

•lanuarv *.>, 18(>1 ; Florida, Januarv 10: Alahama, .Januarv 11 ; (ieorjria, 

Jamiarv ll>; Louisiana, Januarv 2('» ; Texas, Fehruarv I. 
• • • 

Representatives from these states uict and orjjjanized a provisional 
governnuMit at ^Iont;r<>iM<*ry, Alahama. Ft^hruary i, ISTM. The number 
of states in secession was increased hy \'ir«:inia April 17 : Arkansasy 
Mav <» ; and North Carolina Mav 20. 



( II A PTKU XVI. 

in:r(»\sTin"<^Ti<)\. 

( \'id. .lolniston : Art. ••Reconstruction." in Lnlor's Cyclopa'dia.) 

SkcTION 1. C<>M»ITIO\> Ol TIIK RuolilJvM. 

The iiOvernm<jnt was confronted with the prohlem of the restoration 
of the se<'edinff states to their normal relations with the Union 
after the su]»pression of armed resistance therein to the Constitution 
••Old the laws. Such a ])roI)lem would have been easy of solu- 
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tion uinlcr :i siiinplc jind diivrt ;i(*tiiii;' i»ovenniient : in a hi<[»]ily 
«'oin|>licat(Ml system, like that of tlie United States, in wliicli the 
parts and their action are so d(di<'ately adjnsted, any deranj^enient 
kIiows its defects everywhere ; and a deranwmeiit so tjfreat as 
was intr'^xlneed by secession, since it cannot check the national force, 
is ahnost certain to throw all tlie wheels ont of t^ear, convert tlie national 
machine into a blind and i»iiideless powiM*. and make a bad master out of 
a uood servant. In the matter of reconstruction the dilH(Mdtv was 
increased, 1. lijf the len(/th and hittenteas (tf the war. The terms of 
reconstruction which were j)ossible in 1M<)2, 1H(»:). 18(14 or 18(>(>, wert* 
each of them imi)ossible within a year then^after. Kvery battle lost and 

I « 4. 

won. every vessel sunk, every house burned, every cas(» of mistreatnu'ut 

• • • 

of prisoners, was. in its way. not onlv a factor in anti-slaverv action, but 
in final reconstruction. 2. Jhfthe afatus nf the tn'cdnieu. It was im[K)s- 
sible that the successful party should feel no interc'st whatever in the 
fate of the beinirs who hatl been converted bv its success from chattels 
into persons. It was natural that the disposition of" the concpiered 
towards the free<lmen should be k(*enlv and suspiciously scrutini/ed; and 
thus inery act of individual violence, every appearance of orgauize<l 
repression, which came to liijlit l>efore the work of reconstruction was 
completed, became a silent factor in the work. o. Btf the ej-lsfenre of a 
■trntteH (^ottsfitntioit which provided for no anch state <f affairs. An 
^>mni[>otent Hritisb Parliament miij^ht have soon hit uj)on a formal set- 
tlement, thout!;h its su(;cess in solvinijj the Irish ju'oblem has not been so 
.swift or sure as to make us wish for a chanw of remnu'. The American 
•rovernment could only engage in a series of experinu'Uts, more or less 
successful, and finally rest content with that solution which seemed to 
offer the least difficulty and the greatest atlvautai^es to the nation. 

Skction II. — Political Vhkckdknts .VLLK<iKi). 

1. The Guarantee (lanse. The Constitution (Art. IV. S(»c. I.) 
reads: ^*The United States shall fjnarantee to ereri/ state in this Ionian a 
republican form of (jovernment.''^ To this was often added the followinix 
jiaragraph from the i)owers of congress, (Art. 1, Sec. 8, § 18): •' Tit 
inake aU laws which shfdl he necessari/ and j^ roper for carnjinij into 
execution the f^t'cgoinf/ powers, and <d1 (tther potrers rested ht/ this 
Constitution in the (ptvernnient if the United States or in anf/ departntent 
or officers thereof This, it was claimed, gave congn^ss power to pass all 
laws which it should consider ^'necessary and proper" for carrymg into 
efi'ect the i;uarantee clause. This would have been undeniable if tbe 
language had been '*con(/ress shall guarant(H% cV:c. ; " but the peculiar 
]>hraseoloi»v, ''the United States shall i»'UJir;inte(3," seems to exclude all 
these interpretations, and give the [)ower concurrently to all the govern- 
mental agents, executive, legislative and judicial. Kven in this view, 
liowevt^r, the case of Luther vs. Borden, (7 How. 1.) would seem to 
+^how tbat couiiress has the iiower to enact laws to carry into execution 



it> conriirrcnt powrr in tlic prcmiM's. :iii<I tliMt tlic ]irrsi<1(iit is boniKl tn 
rxrcilh' them. 

•J. 77t<' ResnhitiiHin of \M\, At tlir sjKTinl sc.ssi«)ii of lsr»l joint 
iTMilntionN \v«'n* introdnccd to <lf(inr tlic <»l>|(M't> of tin* \v:ir. Tliat 
wliirli \v:is jxTtincnt to tliis stihjcct \v:is mn follows : •• . . Tlint 
this w:u* is not provcnilrd on our jKirt in any spirit of oDpicssion. nor 
for :in\ jMiiposc of roiKjurst or snltjuuntion. nor for tlir purpose of ovrr- 
tlin^w ini: or inh'rf<*rinii uilli tin* riirlits or rstahlisJu'd insiitntions of 
lliosi' Ntah'"^. hut to <l<'f«"n<l and maintain tin* sn[»rcnia<'V of tin* Constitvi- 
tion and all laws made in pursuan<'(> thereof, and to preserve tlie I'nion 
with ail tlie <liirnitv. eoualitv and riirlits of the several states unimpaired ; 
that as s(M)n as these ohjeets are aeeom[>Iish(*d the war oui»ht to cease. 

:;. Tin' Liiir nf \H{\\. TIm' aet of .lulv lo. ISiW. autlnn'ized the 
j»resident. when he should have called out the militia aijainst insurgents 
(•laiininu. without dispute, to **aet under the authoritv of anv state or 
state's." to proelaim the inhabitants of the insur^^ent states to be in in- 
"^urreeiion airainsi the I'nited Slates; and ordered eommereial inter- 
♦•ourse with the iusurirent states to eease. Aeeordiuijflv the presidiMil 
ivsued a pnwlamation. Auir. H>, deelarinir the inhabitants of the states 
which had passed ordinances of secession to he in insurre<'tion. 

Si,( Tin\ III. iiii:ui:iK> or i:i:< minstki ( tion. 

As M sunnnarv of the <'lian<;es of theorv. we mav sav that the war 

was be^rnn under the th<'or\ of "restoration," and that this theorv. was 

< • • 

|)ersistently maintained by the Democrats to the end ; that the "presi- 
dential" theorv was <levelo|>ed bv Lincoln in \HVu\, .-md carri(^d out bv 
Johnson in \X{\'k but fell back, under the hands of the latter, into a 
nioditication of the ••restoration" theorv : tlial the Sumner and Stevens 
thcMiries ret-eivt'd no f«)rmal ratification from any (piarter : but that 
Congress, havinij advanci'd >«» far as the Davis-Wade jdan of iSTil, was 
pressed, by the force of contest witb the "presitlential" theory, into a 
plan of its own in isr»7. c(Misistinir of tlu^ Davis-Wade |>lan in<*reiised 
bv the sutVraire features of the Sunnier theorv. and tlie whole based on- 
a lUiMlitication of the Stevens tlu'ory of a suspension of the Constitu- 
tion. 

TItenri/ 1. lit'stnrnfinn. The war began under the influence of tbe 
idea that there was "not one of tiu'se states in which there were not am- 
]>le num'hers of I'nion men to maintain a state government after the re- 
l)ellion shall have been put down.' -Mr. Pendh*ton formulated the 
Democrati<- \ iew in a statement which is fairl\ re|)resentative. "These 
acts of s"ees«^ion were eiiher \ali<l or invalid. If they are valid, they 
separated the state from lln- I'nion. If they are invalid, they are void r 
th<»y have no elfecl; the stale ollicers who a<'t upon them ar<* rebels to 
the federal irovernmeni ; tin- Niates are not destroved : their <'onstitutions 
are not abrogatecl ; theii* oflieers ai*e committing illegal a<'ts. foi* wliii'h 
tln'y are liable to punishment : the stat<'"^ have never left the I nion, but- 
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no ><M)ii ;is their otfirciK shall |K*rfonii their <hities. or uiIkt oHicrrs shall 
a»»!«iiiii<' tlu'ir phuvs. will airaiii |)«^rfonn tin* <liiti«'S iinjMjsed. aii<l enjoy 
the privilej;;es eoiiferi*e<l. hy the fe(h*ral eoinpaet, aiul tliis. not hy virtue 
4»f a new ratifieati«ni of the Constitution, nor a new admission hy tlie 
federal ^overnnirnt. hut hv virtue of the orimnal ratitieation, and the 
4'onstant. uninterrupted uiainttMianee of position in the federal liiifui 
sinre that date. Aets of see«»ssion are not invalid to dt»strov the Union, 
jind vet valid to destrov the state ifovernuK'nts and the ixditieal priv- 
ile;Lres of tlieir eitizeiis." 

This <£round was held thereafter hv the Deinoeratie I'onventions of 
-•iH the states, and hv tin* national convention of |S(»S; hut it was un- 
sueeessful. ln<h*e<l, it was worse. l)<Mnorrati(! eonsisteiiey aiHt persist- 
ency thwarted all j>ropositions for mild terms to the insurn^ctionary 
states, and <lrov(* the op|M>sin:r jmi'ty into measures more radical than 
tliose whi<*h had heen <U'fcated. 

In the conf<*rencc at lIam|)ton Roads, Fehruary 2. IH(»5, hetween 
Alex. li. Stevens, R. M. T. Hunter, John A. C'amphell, President Lin- 
•<-oln. and Secrefarv Seward, Mr. Stevens savs that he asked "what 
position the (confederate states would o<*cupy towards the others if they 
w<Te tht'U to ahaudon the war? Wouhl tlun he a(hnitted to Coiiiu^ress? 
Mr. Linecdn very nr()m|)tly r(»|»lied that his own individual opinion was 
that tln*v ouiLfht to he. He also thought tliev would he, hut he <Hnild not 
4Miter into any stipulations upon the suhject. His own opinion was. 
that, when resistance ceased ami the national authoritv was re(to;;nized. 
the states would ht* imuKMliately restored to their practical relations to 
the Union." This statement, however, is opposed to the known fact 
that the ]>resid(»nt was then fairly committed to the "presidential" theory 
•of reconstruetiou. The last attempt at '^restoration" was the meinoran- 
4lumof Aj)ril IS, 180;"), hetween (ienerals AV. S. Sherman and .Josepli E. 
Johnston. It provide<l for the dishandment of the (confederate force,** at 
tlu»ir state capitals, the re-estahlishment of the federal courts, and ''the ^ 
re<'omiition hv the executive of the United States of the several state 
i^ovcjrnmeuts, on their oHictus and lej^islatures taking the oath preserihed 
hv the C'Onstitution of the United States ; and where conflictiuiT state 
♦governments have resulted from the war, the lejiitimacv of all shall l)e 
suhmitted to the supreme (court of the Unit(?d States." The agreement 
-was repudiated hy President Johnson, and an unconditional surrender 
took its jdaee A}>ril 2(\, 

2. 7%Y? Pres/'denfidl 77ifon/. President Lincoln stu'med to have 
held from tluc heijinniui;, that while as c.ommand(*r-in-ehi(;f, he was 
hound to carrv the war into the In^art of tht^ secedin«r states, he was 
also bound, as civil executive, to endeavor to restore civil relations with 
the states themselvtcs. His theory is detaihcd in his proclamation of 
Dee. 8, I8(>;>, and his defence of it in his annual uiessaue of the same 
•date. The presidential [)rogram inchKhcd but tour ]>oints : cessation of 
resistance, the appointment of a provisional governor, the taking the 
oath of amiu»stv hv at least one tenth of the white voters, and the 
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tonnatioii ot' :i n'|nil»lir;iii i»«>vrrimH'nt ; flicn* was imi in'jLjr<» Miffra;X<^' or 
Mi|MM*visioii hv iM)iiorr>s in |r, mimI tlir only a<*tion of <'oii«xrfss was to 
he the sfjiaratr <li'ris'u>n of tlit? two liousi^i on tli(» admission of nH'nil)ers. 

Jt is impossihlr to sec ;iny tlittVn'nci' Ix'twcrn this and •Iohnson*s 
*'|Mili<'v." Johnson alwavs maintained that his theory was identical with 
Lincoln's; and in liis speeeh of Fel>. 22, IH(U», he asserted tinit Lin(!oln 
had told him, a vear hefore that tinu\ that he was "iH'etty nearly 
or qnitt' done with am*'ndments to the Constitntion.*' proyided the l.-lth 
amendment uas ratified. S«*ward and other intimate friemls of Lin- 
coln also (U'<'lared that tin* systems were identical, (ien. (Irant, in his 
testimony hefore tin* lion>e jndiciary committee, Jnly IH, 1H(»7, said 
that the first of Johnson's recimstniction proclamations (for North Car- 
olina) was the same, and he t]ion<::ht the sam«^ rer/tfttim^ us one which 
had IxMMi read to hini twice in a <'abinet mt*etinir hefore Lin^'oln's assassi- 
nation. \Ve may safely takf the two systems tou^etluM* as the "presi- 
dential theory." 

So lonir as slavery was not a ixiint of attack, it is evident that "resto- 
ration" and the ''pn'sidential theory" wen* very mn<*h the same thin*;, 
the only new i)oint in tlic^ latter heinir tlie exi'lnsion of white voters unable 
or nnwillinir to take the oath. In this sense, Virginia was restored or 
reconstructed //-o/// M^ A^r/Z/i// ///</: the Pierpont ijovernment was recoij- 
nized by tlu' presichMit at first as the governm(Mit of all Viri^inia, then 
of the conquered portion of Viri^ina proper, after the separation of 
West Viru^inia, aik] at tlie close of the war it superseded the rebellious 
jj^overnnumt of Virji^inia without obj(?ction from atiy quart(M*. 

A new feature came in with the president's adoption of an anti- 
slavery policy, Se[)tend)er 18f)2. Thereafter, the presiilentiiil theory 
included the abolition of slavery, au<l a reco«;nition of the anti-slaverv 
laws and proc^lamations in the amnesty oath. In other points it remained 
the same; no legislation by congress, and separate action of the houses 
on tin* a<lmission of mend)ers. 

In this way, Loiusiana, Arkansas and Tennessee were reconstructed, 
(l8<)'i-'>). Th<^ h'jmlitv of these i^overnments was alwavs stoutly 
maintained by I*rt?sideiit Lincoln; but the operation of the presidential 
theory stoppt^d with the statt's named. The admission of the Tennessee 
senators and representatives, July, l8Gr», was, as will be shown below, 
the ])oint where the "congressionaF' theory superseded its predecessor. 

Congress adjourned, March o, IHO,'}, until Dec. 4 following; Lincoln 
ilied April \'>, I8f>r); .Johnson succeeded to his theory, with far inferior 
pros|K*cts oi success. PrtM'e<l(Mits wert». in his favor, (i. e. in (jases of 
West Virgiina, Virginia, and Louisiana) ; he was supported by Lincoln's 
name and cabinet ; and above all he had a clear field for ei«;ht months 
rM»for«' congress could mtu't. Against him w'ere his unfortunate temper, 
his inability to temporize, aud his controlling sympathy with iion- 
Klavelioldinii' soutlnirners. It was certain that, at tin? first shrn of failure 
in the presidential theory, ])opular opinion would strike at .Tohnson far 
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iiiorc williii(:;ly than at Lincoln, and tliat Johnson wa.s far less (jnaliticd 
thau Lincoln to meet or evade aii attack. 

(fcneral Johnston snrrendered April 20, lS(>r>, aiul ^L-iy 21M*ollowing, 
President Johnson hei^^an to j»nt into operation the presidential tlieory, 
acconipanyini* it with a new amnesty pro<-lamation, such measure being 
an inteural part of the plan. In each state the se(pience of events was, 
(a) the apjiointnient of a j)rovisi()nal i^overnor; (h) the sunmioning of a 
I'onvention composed (»f rej>resentatives of tin; whites able to take the 
anmesty oath ; (<•) the adoption of a constitution or ordinanctes forhiddinu 
slaverv, rei)ealini» or declariui;^ null and void the ordinance of secession, 
|)rohil)itin<i persons in the "excepted (dasses'* from votinix or holdini:^ 
oHice, and rej)ndiatinii- the rtd)el debt ; (d) the ratification of these by 
popular vote; and (e) the election of lejiislatures, state governments and 
members of coui^ress. There seems to have been absolutely no check 
upon the action of the conventions, except the ])resident's pro<damations, 
and telegraphic information from hiui that their action seemed to him 
satisfactory or the reverse. 

The proclamation in the case of North Carolina, the first in the series^ 
may stand for all. Its i>reand>b recites that the United States ixuarantee 
to ea<h state a republican form of government, that the presi<lent is 
bound to take care that the laws be faithfully executed, that the 
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rebellion has de|)rived the state of all civil government, and that it is 
now necessary and proper to cai'ry out tin? guarantee of the United 
States to North Carolina. 

In ^lississippi, (ieorgia and South Carolina, the late governors 
attempted to convoke the legislatures, and anticipate reconstruction; but 
the attempts W(;re jiromptly suppressed by the military counnanders. 
The ijovernuu^nts of Vii'mnia, Louisiana, Arkansas and Tennessee were 
left undistiu'bed. In all the others the work of reconstruction was so 
actively carried on duriuii* the sunnner and autumn of 18(>o. that, when 
con«»ress met in December, claimants for seats in the house ami senate 
were ready from all the seceding states except Texas. The work of 
I'econstiuction was then ended, so far as tlu» pr(!sid(Mitial theory could 
carry it ; and. as if to clinch and fasten it permanently, Secretar\^ 
S(*ward issued his ju'oclamation, Dec. IS, 18(;.">, announcing the ratifica- 
tion of the l')th auH'ndmeut. In its adoption the ratifications of the 
legislatures of the secedini?" states had been essential, and it seemed as if 
no one could now reject the presidc^ntial theory without impugning the 
validity of the amendment. 

.*>. 77/^ Sunmer Theory. Mr. Sumner offer(*d a series of resolutions 
in the senate, February 11, 1S()2, ^^'derlarntntj/ nf the relations between 
the I'nlted States foa/ the territftrt/ otfee orrtfpief/ ht/ rertfdn states.'* The 
l)i*eamble recitecl the action of the several sece<ling states, through their 
liovernnieuts. in abiurin<» their duties. renouncini»' their alleij^iance, lew- 
ini»* wai" on the n'ovei'ument. and formiuii a new confederacy. The 
resohitions were nin<* in number, as follows: 1. that an ordimuuv of 
secession is inoperative and voitl against the Constitution, but is an 



abdication, by tlie sUUs of its ri<>lit8 undor tlio Constitution, and thence- 
forward the state, /^/o de $e^ oeasoH to exist, and its soil l)ccome8 a terri- 
tory, under the exclusive jurisdiction of <'on<rress ; 2, that st>cession is a 
usurpation, and action under it is witliout \i*ffx\ support ; 3, that the 
suicide of a state puts an end to any pe(;uliar institution uphehl by the 
state's sole authority ; T), that it is the duty of con«(rcss to put a practi- 
cal as well as a legal end to slavery ; ♦>, that any recognition of slavery 
is aid and comfort to the rebellion ; 7, that it is also a denial of the 
rights of persons who have Iweu uuule fn^e ; H, that, as the allegiance of 
all the inhabitants of the sec(»ding states is still tlue to the United States, 
the protection of the United States is eipially due to all the inhabitants, 
reganlless of color, class, or previous condition of servitude ; i), that 
congi'ess will proceed to establish rejmblican forms of government in the 
**vacated territory," taking care to provide for the protection of aU the 
inhabitants. 

The essence of the resolutions is the idea of **state suicide" ; that no 
territory can be compelled to assume, and no state can be compelled to 
retain, the public rights and duties of a state against its will ; that "a 
territory by coming into the Union l)ecomes a state, and a state by goinfi^ 
out of the Union becomes a territory." The resolutions were never 
formally adopted or consi<lered, but their theory remained, and undoubt- 
edly colored, to some extent, the final work of reconstruction. 

4. The Stevens Theory. Mr. Thaddeus Stevens held that '"the Con-^ 
stitution is suspended in those parts of the country in which resistance to* 
its execution is too strong to be suppressed by peaceful methods,'^ He held 
that the mere fact of resistance suspended the Constitution for the time ; 
that it could not truly be said that the Constitution and laws were in 
force where they could not be enforced ; that the termination of the sus- 
pension was to Ijo decided by the victorious party ; that, if the rebellion 
were successful, the suspension would evidently be permanent ; and that^ 
if the rebellion were suppressed, the suspension would continue until 
the law-making and the war-making })Ovver should decide that the re- 
sistance had been honestly abandoned. Here the theory shaded into the 
indefinite "war-power." But it differed more than it agreed. Republi- 
cans generally held that armies were marching and battles were fought 
and states were reconstructed throughout the South by virtue of the 
Constitution and its war power, and they were forced to strain the writ- 
ten instrument into the most extraordinary shapes, and to take lines of 
action which were radically contradictory. To cite a single example : 
unless the Pierpont government was the legal government of Virginia ia 
1861, West Virginia is not and never has been a state of the Union; 
and yet, if the Pierpont government was legal in time of war, its reeon- 
struction by congress in a time of profound peace was unwarranted hj 
any law. But both these contradictions were accepted. West Virginia 
was retained as a state, and its members even voted on the reconstruc- 
tion of the parent state of Virginia. All this, and countless other con- 
tradictions, were blotted out by Stevens' all-embracing theory. In his 
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view, the guarantee clause and the other constitutional grounds of con- 
gressional action had no place. Congress had omnipotent power, because 
the seceding states had repudiated the Constitution. If that body chose 
to offer mild terms, so much the better for the con(iuered ; if harsh, no 
one had a right to complain. He persistently advocated harsh terms of 
peace. In a speech at Lancaster, Pa., (September, 1865,) he proposed 
the confiscation of the estates of rebels worth more than SI 0,000, or 200 
acres of land, 40 acres of land to be given to each freedman, and the 
balance, estimated at $8,500,000,000 to go toward paying otf the national 
<lebt. He supposed that only one tenth of the whites would lose their 
property, while nearly all southern property would be confiscated. This 
proposition was never formally considered, but it made Stevens the in(iar- 
nation of all evil in the eyes of southerners. His name and his purposes 
occur in the debates of all the southern conventions of 1865, and are in- 
troduced as incentives to the prompt acceptance of the presidential 
policy. 

5. TJie Davis- Wade Plan, The adoption of an anti-slavery policy 
during the war made necessary the imposition of some condition on 
reconstruction ; and this condition was first stated in the presidential 
plan of 1863, in the form of the oath to support the anti-slaverj 
proclamations and laws, as well as the Constitution. But, if any such 
condition could be imposed, there was practically no limit, in theory, to 
the conditions which might be imposed ; there was no middle ground 
between unconditional restoration and the discretion of the conquering 
government. The appearance of a condition in the presidential policy 
was therefore the signal for the appearance of a condition in congress 
also. In the president's policy no security was asked for the faithful 
execution of reconstruction, beyond the taking of the oath, the oversight 
of the president, and the separate action of the houses in admitting mem- 
bers. 

To fill this defect, a bill was privately drafted in 1863, reported to 
congress by the committee on rebellious states, of which Henry Winter 
Davis and Benjamin F. Wade were the leaders, and came fairly before 
the house, March 22, 1864. By its terms the president was to appoint 
provisional governors, who were to enroll the white citizens through the 
aid of the United States marshals. When a majority of these citizens 
in any state should take the oath of allegiance, they were to hold a 
'state convention, excluding all confederate office-holders and all who had 
voluntarily borne arms against the United States, from voting or being 
delegates. The constitution was to repudiate the rebel debt, abolish 
slavery, and prohibit the higher military and civil officeholders from 
voting for or serving as governors or members of the legislature. When 
•this was done the provisional governor was to notify the president ; when 
.the assent of congress was obtained the president was to recognize the 
new government by proclamation, and their senators and representatives 
were to be admitted. It declared the slaves in seceding states forever 
free, and made the holding of any such person in slavery an offense 



punishabU; l>v fiiu; or iiiiprisonmeiit ; but thtM'c was still no attempt to 
introduce negro suffruji^e. 

The bill was defendeti on tlu» ;Tround that **\ve are now engaged in 
suppressing a military usurpation of the authority of state governments, 
and our success will be the overthrow of all semblance of government in 
the rebel states. The government of the United States will then be the 
only government existing, in fact, in these states, and it will be charged 
to guarantee their republican governments. When military opposition 
shall have been suppressed, not merely paralyzed, then call upon the 
people to reorganize, in their own way, a republican government in the 
form that the people of the Untted States can agree to, subject to the 
conditions that we think essential to our permanent peace, and to pre- 
vent the possible revival of the rebellion." Its basis was therefore the 
name as that of the final congressional plan — that of a war measure 
passed, if not hello flagrante^ at least hello non cessante. Its advocates 
objected to the president's plan for the reason that the latter '^proposed 
no guardianship of the United States over the reorganization of state 
governments, no law to prescribe who shall vote, no civil functionaries 
to see that the law is faithfully executed, no supervising authority to 
•control and judge of the elections." These defects the Davis- Wade bOl 
proposed to rectify by the introduction of the local machinery of 
marshals, and the fmal authority and assent or rejection of congress. But 
who or what was to prevent reconstructed governments, after the 
admission of their senators and representatives, from amending their 
constitutions and eliminating the conditions of reconstruction? Here 
was the weak point of the bill, which congress finally endeavored to 
strengthen in 18G7 by negro suffrage and constitutional amendment. The 
bill passed senate and house but was vetoed by the president on the 
ground that he had not sufficient time to examine it. 

Thus the whole question was still left in suspension, and the war ended 
with no other preparation for reconstruction than the policy which 
Lincoln had inaugurated, and Johnson was to carry into general effect. 

6. The Congressional Plan. The acceptance of the presidential 
policy by the state conventions of southern whites was so swift that 
northern Democrats, before the end of July, 1865, generally supported 
the whole scheme as the best practical form of "restoration," taking the 
changes in state constitutions as voluntary acts of the states, not as con- 
ditions imposed by the president. The resolutions of successive state 
conventions of 1865 show constant change. Democratic resolutions 
grow steadily stronger in their approval of the presidential policy. 
Repuhlican resolutions grow steadily more reserved in their approval of 
the president and his policy, and steadily stronger in their approval of 
^4mpartial suffrage" as a condition precedent to reconstruction and 
recognition of seceding state governments. 

For this change iu the Republican position there were Ist. party 
reasons. Stevens said frankly, iu 1867, "White union men are in a 
minoritv in each of these states. With them the blacks would act in a 
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body, form a majority, control the states and protect themselves. It 
would insure the ascendency of the union party, for I believe, on my 
conscience, that on the continued ascendency of that party depends the 
safety of this great nation." But this reason alone, however it might 
have controlled the policy of the party, could never have made that 
policy a success ; it could never have carried, as it did, the elections of 
180(), the very crisis of congressional reconstruction. 

The controlling reason will be found, 2nd, in the constant irritation 
kept up by the general cast of the legislation iii regard to freedmen by the 
reconstructed legislatures of 18G5-(), supplemented b}' the indiscreet, 
unconciliating and inflammatory tone of the president himself. 

(For details, vid. Lalor.) 
The legislation of the southern states forced a candid observer to con- 
clude, in 1805, that, if they should *'get the troops away, and the states 
into congress, three-fourths of the counties in the state (Georgia) would 
vote for such a penal code as would practically reduce half the negroes 
j to slavery in less than a year." In the northern states it came to be 
! generally believed that this was the deliberate southern policy ; and this 
belief carried with it a majority ready to support congress in any coun- 
teracting policy, however radical. 

It is worth remarking that, so far as is known, the actual harm from 
the laws alluded to was less in reality than in theory. They served 
nevertheless to irritate the Republicans. There were also other equally 
effective irritations. Almost the first business of the reconstructed 
legislatures still existing only under military sufferance, was to pass acts 
laying special taxes, or setting aside portions of the state's income, for 
pensioning confederate soldiers, widows and orphans ; to pass resolutions 
demanding the pardon of leading confederates ; and to change the names 
of counties to honor their captured chieftains. In the state conventions, 
highly injudicious language had been used by a few of the more violent 
delegates ; and, though few of these delegates had been warlike during 
the war, yet their utterances indicated that at least a defiant tone towards 
the government was still approved in the South. Further, the peculiar 
action of the conventions of North Carolina, South Carolina and Georgia, 
which ''repealed" the ordinance of secession instead of declaring it null 
and void, was imprudent at best. If it is prudent to build a bridge of 
gold for a flying enemy, it is infinitely more advisable to avoid irritating 
a victorious enemy who is disposed to be at peace. 

Before congress met in December, 1865, the mass of objectionable 
southern legislation above referred to had fairly taken shape ; and, as 
it seemed to look toward the re-establishment of an imperium in im- 
perio, it had already swung the whole republican party into opposition 
to the presidential policy. The chasm between the president and the 
majority in congress rapidly grew wider. Feb. 20, 18G6, Mr. Stevens 
introduced a '^concurrent resolution concerning the insurrectionary 
states." Its purport was that no senator or representative should be ad- 
mitted by either house until congress should declare the state entitled to 
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represenfatioH. Tlio lioiise passed the resolutiou at oikh?. The senate 
coiicuiTed, ]Mareh 2n(l, and the manner, thovyh not the exact method, of 
reconstruction, was settled, so far as congress could then settle it, 

June l»*Uh, 18()0, the 14th Amendment to the (-onstitution was offered 
by congress for the ratification of the states. This may be considered 
as closing the first stage of reconstnuition by congress. The terms now 
offered to the s(;cediiig states were (a) the ratification of the \Uh 
amendmeut ; (b) repudiation of the I'ehel debt ; (c) disqualification of 
specified classes of confederate leaders until they shoidd he pardoned hy 
congress ; (d) a grant to congress of power to maintain the civil rights 
of the freedmen. There was no effort to control suffrage within the 
state ; only an effort to induce the states to grant universal suffrage, 
and thus increase their representation in conorrP'*«« 

While this perfecting of the first congressional plan was going on, 
the conflict between the president and congress had gradually become 
open and bitter. Several important measures had already been passed 
over the j)resident's veto. Before the adjournment of /congi'ess Ten- 
nessee was restored to rei)resentation by a joint resolution (July 24, 
1866) the preamble to which recited that "said state can only be re- 
stored to its former political relations in the Union by consent of the 
law-making power of the United States." The president had been so 
poor a strategist that he had only put himself for the time, outside of 
the "law making power," which was to do the work of reconstruction. 
Everything depended on the result of the congressional elections in the 
autumn (1866), which were to decide whether the two-thirds republican 
majority in congress would be continued after March 3d following. 

As one of the means of preparation for the autumn campaign, the 
majority of a congressional committe of fifteen presented a report June 
18, 1866, with a great mass of testimony to the prevalence of disloyalty 
in the seceding states. The report asserted that the seceding states in 
1860-61 had delib(»rately abolished their state governments and constitu- 
tions, so far as these connected them with the Union, had repudiated the 
Constitution, and renounced their representation ; that as the Constitu- 
tion acted on individuals, not on states, the people were still bound to 
obedience to the laws, though they had abolislied their state govern- 
ments ; that the war could not be considered as terminated when the 
people of the seceding states yielded "an unwilling admission of the 
unwelcome fact" of their inability to resist longer ; and that it was an 
•essential condition that such guarantees of future security should be 
given, as would be satisfactory to the law-making power, which, in the 
law of 1861, had recognized the existence of rebellion. This, it will 
be seen, was not quite the theory of either Sumner or Stevens ; unlike 
the former it considered the states as existhig, though their governments 
were in a sjtate of suspended animation ; unlike the latter, it maintained 
the continued existence and force of the Constitution in the seceding 
states. Practically, however, it agreed with both, in that it made con- 
gress the final arbiu^r of the guarantees of peace. 
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The president und his supporters had, meanwhile, not been idle. A 
"national union club" was formed in Washington mainly of the president 's- 
republican supporters. Its executive committee issued a call for a 
national convention to meet at Philadelphia, Aug. 14, 18()(), to be com- 
posed of northern delegates, representing the Lincoln and Johnson vote 
of 1«S()4, and of southern delegates who would unite with the former 
in supporting the presidential policy. The democratic members of con- 
gress issued an address approving the proposed convention. The whole 
movement was well contrived, and nothin*; but the folly of Johnson 
himself defeated its design. With the first prospects of success the 
president's public language became more indiscreet than ever. In his 
answer to the committee which brought him the Philadelphia resolutions 
he said : ''We have witnessed in one department of the government 
every effort, as it were, to prevent the restoration of peace and harmony 
in the Union. We have seen hanging on the verge of the government^ 
as it were, a body called, or which assumes to be, the congress of the 
United States, but in fact a congress of only part of the states. We 
have seen this congress assume and j)retend to be for the Union, when 
its every step and act tended to perpetuate dissension, and make a dis- 
ruption of the states inevitable." His vanity inveigled him into a 
western tour for campaign purposes — his famous ''swinging round the 
circle." His speeches degenerated into wrangles with mob audiences. 
These disputes gi^ew more and more disagraceful, yet the president's 
conceit did not permit him to see that he was making himself and his 
"policy" ridiculous, and thus playing into the hands of his opponents. 
When the smoke of the electoral contest had cleared away, it was 
found that the republican majority had hardly been changed in num- 
bers. In personnel the new majority was still more pronounced and 
united than the old majority in opposition to the presidential policy. 

(For account of the New Orleans affair of July 30,1806, vid. Lalor, 
title Louisiana.) 

When congress met in December, 1860, the majority came as victors, 
not as combatants. Rigor if not vengeance was their policy. Their 
first terms of June, had been rejected. The defeated party must now 
accept the additional condition of negro suffrage. This had always been 
an essential feature of the Sumner and Stevens programmes, but the 
party majority was now, for the first time, united by the stress of con- 
flict in support of it. The republican caucus at once took place as the 
practical governing body of the nation. It requested the senate to 
reject the appointments made by the president for political reasons dur- 
ing the recess, and its executive committee was directed to prepare busi- 
ness for congress. Accordingly several bills were reported and passed 
practically without debate : e. g. , 

(1) The act of Jan. 22, 1867, directing congress to meet at noon of 
March 4. 

(2) The act of Feb. 19, directing the clerk of the house to make out 
the roll of representatives elected to the next congress, including rep- 



resentatives from those states alone which wore, represented in the next 
preceding congress. 

(3) The tenure of ollioo act, liraitinj; tlnj president's power of 
removal. 

(4) The acts establishing; universal suffrage, in the District of 
Columbia, (Jan. H ;) in the territories (Jan. 24;) admission of the state 
of Nelmiska, (Feb. D.) 

(5) The rider to the army apj»ropriation bill, practically making Gen. 
Grant, instead of the president, the commander-in-chief of the army. 

Between October, 18(>tl, and February, 1867, th(^ legislatures of all 
the seceding states, except Tennessee, rejected the 14th amendment by 
votes nearly or (juite unanimous. This action had a double result : — 
(a) as a final rejection of the first terms of reconstruction, it made sub- 
sequent terms more severe ; (b) as it showed the absolute impossibility 
of obtaining the ratification of the 14th amendment by three-fourths of 
the (then) thirty-six states, while the southern states remained in static 
quo^ it forced congress to choose ])etween the presidential policy and 
negro suffra^je. 

Section IV. — Thk liKCONSTRrcTiox Bills. 

The first reconstruction hill was passed Feb. 20, 18G7. It was enti- 
tled "An act to provide for the more efficient government of the rebel 
states." Its preamble recited that no legal state governments, or ade- 
quate protection for life and property, now existed in those states, and 
that it was necessary that peace and good onler should be enforced in 
them until loyal and republican state governments could be legally estab- 
lished. The six sections were as follows : 

(1) The states were to be made subject to the military authority of 
the United States, and divided into five districts. 

(2) The president was to appoint the commanding officer of each 
district, not to be below the rank of brigadier general, and to furnish him 
sufficient military force. 

(3) The commanding officer was "to protect all persons in their 
rights of person and property, to suppress insurrection, disorder an(3f 
violence," either by military commission or by allowing local courts to» 
act ; "and all interference, under color of state authority, with the ex- 
ercise of military authority under this act shall be null and void." 

(4) Trials were to be without unnecessary delay ; punishments not 
to be cruel or unusual ; and sentences of military commissioners were 
to be approved by the commanding officer, or, if they involved death^ 
by the president. 

(5) The people of any state might hold a delegate convention, elected 
by the male citizens of the state on one year's residence, excluding only 
those disfranchised for participation in the rebellion, or for felony at 
common law ; but no person excluded from holding office by the pro- 
posed ,14th amendment was to vote for the delegates or become a dele- 
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gate. The constitution framed by the convention was to give the 
elective franchise to those citizens who were allowed to vote for dele- 
gates, and was to be ratified by a popular vote under the same condi- 
tions of suffrage. When these conditions were fulfilled, the state was to 
1)6 entitled to representation in congress. 

(6) Until thus reconstructed, the civil governments of the rebel 
states were to be "deemed provisional only, and in all respects subject 
to the paramount authority of the United States at any time to abolish, 
modify, control or supersede the same ;" and, "in all elections under 
such provisional governments," the only voters or officeholders were to 
be those entitled by this act to vote or hold office. 

The bill was vetoed March 2, and passed over the veto the same day. 
This may be called the second stage of reconstruction. Military gov- 
ernment was to be established, but the reconstruction was still to l)e 
done by the state, subject to the final approval of congress. In order 
to induce such action by the state, its citizens were given the option of 
a surrender of civil government, or voluntary reconstruction (Art. 6). 
It is certain that several states were moving in the direction of voluntary 
reconstruction when the new congress, which met March 4, 18G7, antici- 
pated them and hastened the process. 

Supplementary Reconstruction bill. March 19, the new congress 
passed an act in nine sections as follows : — 

(1) Before September 1, 1867, district commanders were to register 
male citizens qualified to vote under the act, taking from each registered 
voter an oath that he was qualified by residence and age, and that he 
had never engaged in rebellion after taking the oath of allegiance as 
member of any state legislature or of congress, or as an ofiicer, executive 
or judicial, of the United States or of any state. 

(2) The district commander was to hold an election for delegates, 
equal in number to the lower house of the state legislature, and appor- 
tioned according to registration. 

(3) The question of holding a convention was to be decided at the 
same election. 

(4) If a majority of registered voters consent to the convention, the 
district commander was to give the delegates sixty days' notice of the 
time and place of meeting ; and when the constitution was framed, he 
was to give thirty days' notice of an election to ratify or reject it. 

(5) When the constitution was ratified, it was to be sent to the pres- 
ident, and by him sent to congress. If congress approved it as in con- 
formity with the reconstruction acts, the state was to be declared entitled 
to representation, and her senators and representatives were to be ad- 
mitted. 

• (6) All elections were to be by ballot, and false swearing was to be 
punished as perjury. 
. (7) The expenses of the commanding officer were provided for. 

(8) The convention in each state was to have the power of taxation 
for its own expenses. 
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(9) A verbal mistuke in the ori^iial act was corrected. 

This may be called the third Htage of reconstruction by congress. Its 
essential point of difference was that the work of reconstruction was now 
taken out of the hands of the state, and given to the military commander. 
In brief, it was, so far as the state was (!oncornod, involuntary recon- 
struction. 

Section V. The Work of Recoxstiux'tiox. 

March 11, 18G7, the president appointed the district commanders — 
Generals Schofield, Sickles, Thomas, Ord and Sheridan. General Pope 
relieved Thomas, March lo. The usual order of procedure in the districts 
was : (a) publication of the assumption of command ; (b) direction to 
the "officers under the existing provisional government" of the state to 
perform their duties as usual until the department issued orders to the 
contrary ; (c) notice that whipping and maiming in punishment of crime 
must cease, and that the militia must be disbanded ; (d) appointment of 
boards of registration and notification of the test oath ; (e) election of 
delegates ; (f) meeting of the convention, and framing of the state con- 
stitution. 

The machinery worked with comparative smoothness. Any opposi- 
tion by state officials was met with prompt removal. In all the states the 
local work of reconstruction went on rapidly. The first of the conven- 
tions, in Alabama, met Nov. 5, 1867, and the others followed at various 
intervals. The constitutions agreed in: (a) abolishing slavery; (b) 
repudiating the rebel debt ; (c) renouncing the claim of a right to secede; 
(d) declaring the ordinance of secession nvll and void; (e) giving the 
right of suffrage to all male citizens over twenty-one years of age, on a 
residence qualification ; (f) prohibiting the passage of laws to abridge 
the privileges of any class of citizens ; (g) disfranchising all who were 
disqualified from holding office by the (proposed) 14th amendment. 
(North Carolina, Greorgiaand Florida constitutions -did not contain (g).) 

This last clause (g) caused the rejection of the constitution in 
Mississippi, while in Texas and Virginia the popular sentiment was so 
adverse that no submission to popular vote was ventured on as yet. In 
the other states, legislatures and governors were rapidly elected. The 
former ratified the 14th amendment; the latter were formally appointed 
military governors until reconstruction could be completed. Admission 
was granted by congress to Arkansas, June 22, 1868 ; to North Carolina, 
South Carolina, Georgia, Florida, Alabama and Louisiana, June 25th. 
The condition imposed by the congressional act was that the grant of 
universal suffrage should never be revoked. July 20, 1868, an act to 
exclude electoral votes from unreconstructed states was passed over the 
veto. 

The 14th amendment thus secured the requisite number of state 
ratifications, and an act of June 25, 1868, directed the president to an- 
nounce the fact by proclamation. Johnson complied in a formal and 
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perfunctorv luunnor by issuing a mjinifeato which meant that the exec- 
utive did not regard the ratification as valid. In the presidential election 
of 1868 the two parties took opposite grounds on this issue. The repub- 
lican platform congratulated the country on the assured success of the 
reconstruction policy of congress. The democratic platform, while it 
recognized the questions of slavery and secession as settled by the war, 
declared "<Ae reconstruction acts {so called) of congress to he usurpations^ 
and unconstitutional^ revolutionary and void,'' The country emphatically 
endorsed the republican position in the congressional elections of 1868. 

The supreme court on reconstruction. Much uneasiness had been felt 
by congressional leaders as to the action which the supreme court would 
take if the constitutionality of reconstruction should come legitimately 
before it. In December 1868, the case of Texas vs. White raised the 
question; and the court decided in favor of congress. During the rebellion, 
Texas had sold a number of the bonds given her by the United States in 
1850, and the new^ state government sought an injunction to prevent 
payment to the purchasers. As Texas was still unreconstructed, the 
court agreed, that, if she taere not a state, the suit must be dismissed, sa 
that the whole suit turned on this point. The court held (a) that the 
Union was "«w indestructihle Union of indestru4;tihle states'' ; (b) that 
ordinances of secession were null and void, but that the states which 
passed them did not cease to be states of the Union ; (c) that their own 
act of rebellion had suspended their governmental relations to the United 
States ; (d) that congress must decide, as in the case of the Dorr 
rebellion in Rhode Island, (1840-42,) what government is established, 
before it can decide whether it is republican or not ; (e) that reconstruc- 
tion by congress was valid, and that the governments instituted by the 
president were provisional only, to continue until congress could act in 
the premises. 

This was not the Sumner nor the Stevens, but the congressional 
theory. It is fully summed up in an opinion of attorney general E. R. 
Hoar, (May 31, 1869.) "The same authority which recognized the 
existence of the war is the only authority having the constitutional right 
to determine when, for all purposes, the war has ceased. The act of 
March 2, 1867, was a legislative declaration that the war which sprang 
from the rebellion was not, to all intents and purposes, ended : and that 
it should be held to continue until state goyernments, republican in form, 
and subordinate to the Constitution and laws, should be established.*' It 
is, therefore, not correct to say that the precedents of. reconstruction 
give congress the right to reconstruct any state government at pleasure. 
Such a reconstruction can only come as the result of a rebellion recognized 
as such by the national authority, and eliding in the overthroiv of the state 
government with the rebellion, (Vid. case of Maryland : Feb. 27, 1867.) 

In Texas, Mississippi, and Virginia, reconstruction was not yet accom- 
plished. The act of April 10, 1869, accordingly authorized the president 
to call elections in those states for the ratification or rejection of their 
new state constitutions, submitting such sections as he pleased to a sep- 



1 2:\ 

arate vote ; hut, as jxMiuIty for ilelay, the new legislatures were require<I 
to ratify the proposed 15tli as well as the 14th ameiKlmeiit. This may 
be considered the fourth and final sta«((^ of reeonRtfuction by congress. 
The conditions havini; heen fullille<l, the tanlv states were admitted as 

follows Virginia, January 2i\ ; Mississippi, February 23 ; Texas, 

March *>0, 1870. In tlie same year, however, an attempted evasion of 
conditions by (ieorgia brought her into the same position as the three 
states last named ; and it was not until January 30, iH71, that all the 
states were represented in both houses of (congress, for the first time since 
1860. 



(On tln'ff/ifures of ree<mstruetiou, vid. Lalor, in loco.) 



Se(;tk)n VI. — TiiK SrccKssKs ok Rkconstkuction. 

For proof that r<M*onstruction was, in out; essential particular, a success, 
it is only necessary to contrast the pseudo-legal measures against the 
freedmen by southern negro haters in ISOfJ-T, with the infinitely milder 
and more e(piitable legislation of ISfii)-??. This latter body of laws gave 
the freedmen a status as men, which if not altogether satisfactory, is doubt- 
less far more advantageous than they could have gained under the simple 
restoration policy. If the ballot is a nullity to the negro, his other 
rights are not ; and ]w. owes this to reconstruction. Further, the ballot 
itself will not always be a nullity. There stands the unchanireable or- 
ganic law of the states, waiting for the time when the negro shall be 
ready for the right of suffrage ; and we may be sure that the recognition 
of his readiness will come far sooner and more easily bv reason of the 
fact that it has nothing to fight against in the state constitutions. 

We have noticed, also, the portentous reaj)pearance of the seceding 
states, after their reconstruction by the president, as an imperium in im- 
perio. It would have been an impossibility for southern representatives 
under that regime, however honest their intentions, to divest themselves 
suddenly of the prejudices and the traditions of a lifetime's training, and 
come back in full sympathy with the economic laws which were thence- 
forth to attach to their own sections as well as to the rest of the country. 
They must, then, have returned as a solid phalanx of irreconcilables, 
sure of their ground at home, and a permanent source of irritation, 
sectional strife, and positve danger to the rest of the country. All this 
was ended by reconstruction. This process gave the southern whites 
enough to attend to at home, until a new generation should grow up 
with more sympathy for the new, and less for the old. The energies 
which might have endangered the national peace were drawn off to a per- 
manent local struggle for good government and security of property: 
Whatever may be alleged on humanitarian grounds against a policy 
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Avhich for a time converted some of the states into political hells, it must 
1)0 judged as the solution of one of the most intricate problems of modem 
history, and, in the absence of demonstration that any other practicable 
])lan would have secunHl irroater ofood to the greatest number, the policy 
must be approved. 
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